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This information is not intended
to be legal advice and may not be
used as legal advice. Legal
advice must be tailored for
specific circumstances of each
case. Every effort has been made
to ensure that this information
is up to date as of the date of
publication. It is not intended to
be a complete and exhaustive
explanation of the law in any
area, nor shall it be used to
replace the legal advice of your
own legal counsel.

THE TELEPHONE
CONSUMER
PROTECTION ACT

Key Definitions:

(1)The term “automatic
telephone dialing system”
means equipment which has
the capacity— (A) to store or
produce telephone numbers to
be called, using a random or
sequential number generator;
and (B) to dial such numbers.
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TELEPHONE SOLICITATION

The term “telephone solicitation” means the
initiation of a telephone call or message for the
purpose of encouraging the purchase or rental
of, or investment in, property, goods, or services,
which is transmitted to any person, but such
term does not include a call or message (A) to
any person with that person’s prior express
invitation or permission, (B) to any person with
whom the caller has an established business
relationship, or (C) by a tax-exempt nonprofit
organization.

RESTRICTIONS ON:
USE OF ATDS EQUIPMENT
“PRE-RECORDED MESSAGES”
ARTIFICIAL VOICE

b) RESTRICTIONS ON THE USE OF AUTOMATED TELEPHONE
EQUIPMENT

(1) PROHIBITIONS It shall be unlawful for any pers vithin the United

States, or any person outside the United States if the recipient is

within the United States—(A)to make any call (other than a call

made for emergency purposes or made with the prior express

consent of the called part g any automatic telephone dialing
em or an artificial or prere ed voice

1” line and any
ervice office, health
or law enforcement

pital,

to any telephone number assigned to a paging s , cellular
telephone service, specialized mobile radio service, or other
radio common ¢ r s & rvic g h the called party
is charged for the call unless such call is made solely to collect a debt
owed to or guaranteed by the United States;
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PRIVATE RIGHT OF
ACTION AND DAMAGES

(3)PRIVATE RIGHT OF ACTION A person or entity may, if otherwise permitted by
the laws or rules of court of a State, bring in an appropriate court of that State—

A)an action based on a violation of this subsection or the regulations prescribed
under this subsection to enjoin such violation,

(B)an action to recover for actual monetary loss from such a violation, or to
receive $500 in damages for each such violation, whichever is greater, or

(C)both such actions.

If the court finds that the defendant willfully or knowingly violated this
subsection or the regulations prescribed under this subsection, the court
may, in its discretion, increase the amount of the award to an amount
equal to not more than 3 times the amount available under
subparagraph (B) of this paragraph.

INTENDED CALLER UNDER RESIDENTIAL NUMBERS:
MEADOWS V. FRANKLIN COLLECTION SERVICES, INC.
414 FED. APPX. 230 (1172 CIR. 2011)

The FCC has created two regulatory exemptions that are applicable to the debt-collection calls in this
case.

First, the FCC exempts from the TCPA’s statutory prohibition against prerecorded calls any call
“made to any person with whom the caller has an established business relationship at the
time the call is made.]” 47 C.F.R. 64 .1200(a)(2)(iv).

Second, the FCC exempts any call “made for a commercial purpose but does not include or
introduce an unsolicited advertisement or constitute a telephone solicitation[.]” 47 C.F.R.
64.1200(a)(2)(ii).

The FCC has made clear that these two exemptions “apply where a third party places a debt collection
call on behalf of the company holding the debt.” In the Matter of Rules and Regulations Implementing
the Telephone Consumer Protection Act of 1991, 7 FCC Red. 8752, 8773, 39 (July 26, 1995).

The FCC has also clarified that “all debt collection circumstances involve a prior or existing
business relationship.” Id. at 8771-72, Y 36.




ESTABLISHING THE
PRIOR EXPRESS
CONSENT

EXCLUSION/DEFENSE

9
HOW IS
CONSENT
CONVEYED IN
THE BUSINESS
WORLD?
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The first FCC rules implementing the Act came in a 1992 Report and Order
that concluded “persons who knowingly release their phone numbers
have in effect given their invitation or permission to be called at the
number which they have given, absent instructions to the
contrary.” In re Rules and Regulations Implementing the Telephone
Consumer Protection Act of 1991 (1992 FCC Order), 7 FCC Red. 8752, 8769

The FCC “emphasize[d] that prior express consent is deemed to be
granted only if the wireless number was provided by the consumer
to the creditor, and that such number was provided during the
transaction that resulted in the debt owed.” Id. at 564—65.

The Commission concluded that “the burden will be on the creditor to
show it obtained the necessary prior express consent” because
“creditors are in the best position to have records kept in the usual course of
business showing such consent.” Id. at 565

The FCC recently ruled “that the TCPA does not prohibit a caller from obtaining
consent through an intermediary.” In re GroupMe, Inc./ Skype Commc'ns S.A.R.L.
Petition, 29 FCC Red. 3442, 3447 (2014).

A provider of text messaging services asked the Commission to “clarify that for non-
telemarketing voice calls or text messages to wireless numbers ... the caller can rely
on a representation from an intermediary that they have obtained the requisite
consent from the consumer.” Id. at 3444.

The FCC, after notice and comment, issued a Declaratory Ruling that found “the TCPA is
ambiguous as to how a consumer’s consent to receive an autodialed or prerecorded non-
emergency call should be obtained.” Id.

“We further conclude that allowing consent to be obtained and conveyed via
intermediaries in this context facilitates these normal, expected, and desired
business communications in a manner that preserves the intended protections of the
TCPA.” Id. at 3445.

Of particular note here, the FCC said that, though the 2008 FCC Ruling “did not formally
address the legal question of whether consent can be obtained and conveyed via an
intermediary,” the earlier order “did make clear that consent to be called at a
number in conjunction with a transaction extends to a wide range of calls
‘regarding’ that transaction, even in at least some cases where the calls were made
by a third party.” Id. at 3446.

The FCC'’s recognition of “consent obtained and conveyed by an intermediary,” id.,
strongly supports our conclusion that Mais’s wife “provided” the cell phone

number to the creditor through the Hospital.




MAIS V. GULF
COAST
COLLECTION
BUREAU, INC.

768 F.3D 1110
(11TH CIR. 2014)

MEDICAL
CONSENT
FORMS/HIPAA
AGREEMENTS

NO PRIOR
EXPRESS
CONSENT IF:
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“[w]e may use and disclose health information about your
treatment and services to bill and collect payment from you,
your insurance company, or a third-party payer,” and that “[w]e
may also use and disclose health information ... [t]o
business associates we have contracted with to perform
the agreed upon service and billing for it.”

The Notice explained that, when services are contracted with
business associates, including “physician services in the
emergency department and radiology,” the Hospital “may
disclose your health information to our business associate so
that they can perform the job we've asked them to do and bill
you.” Mais’ wife signed a Conditions of Admission form in which
she acknowledged receiving the Notice of Privacy Practices and
“permit|[ted] the hospital and the physicians or other
health professionals involved in the inpatient or
outpatient care to release the healthcare information for
purposes of treatment, payment or healthcare
operations.”

We have little doubt that by signing the admissions forms Mais’
wife agreed to allow the Hospital to transmit his health
information to Florida United so it could bill him for services
rendered.

\

h Obtaining telenh

Skip-tracing tel Call capturing from
number from credit bureau report inbound call or caller
identification

Continuing to call after Receiving information
revocation or cease and from another creditor or
desist has been received source that obtained
consent
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HANDLING
WRITTEN &
ORAL
REVOCATIONS
OF CONSENT

HANDLING WRITTEN & ORAL
REVOCATIONS OF CONSENT

The U.S. Court of Appeals for the Eleventh Circuit has held that, absent a contractual
restriction to the contrary, a consumer may partially, orally revoke consent to receive
automated calls under the Telephone Consumer Protection Act (TCPA).

Under the Eleventh Circuit's broad interpretation of the TCPA, consumers may orally revoke
consent to be called during certain hours of the day.

A critical restraint on the Eleventh Circuit's broad interpretation of a consumer's ability to
partially revoke consent is a contractual provision to the contrary that limits the scope,
manner or method of revocation. Nonetheless, companies should take a close look at their
automated telephone dialing system policies to confirm legal compliance.

Recently, the U.S. Court of Appeals for the Eleventh Circuit held that, absent a contractual
restriction to the contrary, a consumer may partially, orally revoke consent to receive
automated calls under the TCPA. Schweitzer v. Comenity Bank, No. 16-10498 (11th Cir. Aug.
10, 2017)

be enforceable. When consent to be contacted is
given as consideration in a bargained-for
exchange, "consent," as that term is used in the
TCPA, is not freely revocable.

3/4/2026
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ADOPTED BY

MEDLEY V. DISH NETWORK, LLC,

2018 U.S. DIST. LEXIS 144895 (M.D. FLA. AUGUST 27, 2018)

This Court agrees. "[B]ecause an 'agreement is a manifestation of mutual assent on the part of two or more persons,' it is
black-letter contract law that one party to an agreement cannot, without the other party's consent, unilaterally modify the
agreement once it has been executed." Kuhne v. Fla. Dep't of Corr., 745 F.3d 1091, 1096 (11th Cir.

2014) (quoting Restatement (Second) of Contracts § 3 (Am. Law Inst. 1981) (citing 17A Am. Jur. 2d Contracts § 500 (West
database updated Dec. 2013)).

Nothing in the TCPA indicates that contractually-granted consent can be unilaterally revoked in contradiction to black-
letter law. Moreover, the Eleventh Circuit has indicated that revocation may not be permitted where a contractual
provision contrary to revocation exists, which is the exact case here. Medley consented to be contacted "through an
automated or predictive dialing system or prerecorded messaging system, at the phone number (including any cellular
phone number), or other contact information [she] provided or subsequently provide to Dish." Doc. 31-3 at 3. She
subsequently provided Dish with the Number. Doc. 51-2 § 11. Doc. 51-5 at 5. Thus, Medley granted prior express consent as
part of a contractual provision that could not be unilaterally revoked.

MEDLEY V. DISH NETWORK, LLC,
2018 U.S. DIST. LEXIS 144895 (M.D. FLA. AUGUST 27, 2018)
AFFIRMED BY 11™ CIRCUIT
MEDLEY V. DISH NETWORK, LLC , 958 F.3D 1063 (11T CIR. 2020)

 Like the district court, we agree with the Second Circuit. We have expressly stated that
"an 'agreement is a manifestation of mutual assent on the part of two or more persons,’
[and thus] it 1s black-letter contract law that one party to an agreement cannot, without
the other party's consent, unilaterally modify the agreement once it has been executed."
Kuhne v. Fla. Dep't of Corr., 745 F.3d 1091, 1096 (11th Cir. 2014) (quoting Restatement
(Second) of Contracts § 3 (Am. Law Inst. 1981); (citing 17A Am. Jur. 2d Contracts § 500
(West database updated Dec. 2013))). As Reyes notes, this rule originates from the
foundational "requirement that every provision of a contract—including any proposed
modification—receive the 'mutual assent' of every contractual party in order to have
legal effect." Reyes, 861 F.3d at 57 (citation omitted).
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AUTOMATIC
TELEPHONE DIALING
SYSTEM (“ATDS”)

The TCPA provides that an “automatic telephone
dialing system” is

47 US.C. § 227(2)(1).

As the FCC and federal courts have interpreted the
term auto-dialers include devices which automatically
call numbers from a pre-programmed list and
“predictive dialers” which automatically call numbers
from a list and automatically connect the calls with an
available agent.

See: Lardner v. Diversified Consultants, Inc., 17
F.Supp.2d 1215 (S.D. Fla. 2014); Legg v. Voice Media
Group, Inc., 20 F.Supp.3d 1370 (S.D. Fla. 2014)

ACA INTERNATIONAL, ET AL V. FEDERAL COMMUNICATIONS COMMISSION, D.C.
CIRCUIT

2018 U.S. APP. LEXIS 6535, 2018 WL 1352922, (D.C.C. MAR. 16, 2018).

On March 16, 2018, the United States Court of Appeals for the District of
Columbia Circuit concluded that the FCC's definition of an ATDS
constituted an "unreasonably expansive interpretation of the statute." See
ACA Int'l v. FCC, No. 15-1211, 2018 U.S. App. LEXIS 6535, 2018 WL
1352922, at *1 (D.C.C. Mar. 16, 2018).The Court explicitly set aside the
2015 FCC Order's interpretation of an ATDS and stated the following:

So which is it: does a device qualify as an ATDS only if it can generate
random or sequential numbers to be dialed, or can it so qualify even if it
lacks that capacity? The 2015 ruling, while speaking to the question in
several ways, gives no clear answer (and in fact seems to give both
answers). It might be permissible for the [FCC] to adopt -either
interpretation. But the [FCC] cannot, consistent with reasoned decision
making, espouse both interpretations in the same order.

3/4/2026
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CASES HOLDING
THAT
PREDICTIVE
DIALER RULINGS

OVERTURNED BY
ACA
INTERNATIONAL

—
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ATDS DEFINED

“THE BATTLE CONTINUED...”

Now that the D.C. Circuit, in ACA Int’l v. FCC, set aside the portion of
the FCC’s 2015 TCPA Order pertaining to the definition of an
automatic telephone dialing system (ATDS), callers want an answer to
a seemingly simple question:

Is a predictive dialer an ATDS? The issue is more complex than it
seems but for the first time in almost 15 years, there is r
believe that a predictive dialer is not necessarily an

The ACA opinion, its underlying rationale and the first relevant post-
ACA opinion (Marshall v. CBE Group, Inc.) provide strong support for
this argument. Even so, risk averse callers may want to take a “wait

and see” approach.

To fully understand the impact of ACA, we must first consider the
statutory definition and the series of FCC and court interpretations
that preceded the D.C. Circuit’s opinion.

The TCPA defines ATDS as “equipment which has the capacity—(A) to
store or produce telephone numbers to be called, using a random or
sequential number generator; and (B) to dial such numbers.”

Marshall v. CBE Group, Inc., Case No. 2:16-cv-02046-GMN, 2018 WL 1567852 (D. Nv. March 30, 2018)(FCC predictive dialer
rulings overturned by ACA Int'l-MSJ to Defendant in click to dial case);

Herrick v. GoDaddy.com LLC, No. CV-16-00254-PHX-DJH, 2018 WL 2229131 (D. Ariz. May 14, 2018)(FCC’s rulings holding
that predictive dialers are an ATDS are no longer binding following ACA Int'1-MSJ to Defendant in click to dial case);

Sessions v. Barclays Bank Delaware, Civ. Action No. 1:17-CV-01600-LMM, 2018 WL 3134439 (N.D. GA June 25, 2018)(ACA
Int'l overruled FCC’s predictive dialer rulings-but issue of statutory functionality reserved at the pleadings stage)

Pincus v. Sirius Xm Radio, 16 C 10858, 2018 U.S. Dist. LEXIS 125043 (N.D. IIL. July 26, 2018)(2003 and 2008 orders were
overturned and predictive dialers do not qualify as an ATDS even at the pleadings stage):

Gary v. TrueBlue, Inc., Case No. 17-cv-10544, 2018 WL 3647046 (E.D. Mich. Aug. 1, 2018)(2003 and 2008 orders were
overturned and dialing from a list of numbers does not qualify as the use of an ATDS);

Keyes v. Ocwen Loan Servicing, No. 17-cv-11492, 2018 U.S. Dist. LEXIS 138445, at *15 (E.D. Mich. Aug. 16, 2018)(2003 and
2008 orders were overturned and Aspect predictive dialing system is not an ATDS at MSJ phase);

Wash. v. Six Continents Hotels, Case No. 2:16-CV-03719-ODW-JEM, 2018 U.S. Dist. LEXIS 145639 (C.D. Cal. Aug. 24,
2018)(ACA Int'l overturned all previous FCC ATDS formulations, wherever they may lurk);

Wilfredo Gonzalez v. Ocwen Loan Servicing, Case No: 5:18-cv-340-Oc-30PRL, Doc. No. 11, (M.D. Fla. Sept. 5, 2018)(ACA
Int overturned predictive dialer rulings but adopting low pleadings standard for ATDS allegations);

Marks v. Crunch San Diego, LLC, No. 14-56834, 2018 U.S. App. LEXIS 26883 (9th Cir. Sep. 20, 2018) (ACA Intl invalidated all
prior FCC ATDS rulings, but statutory definition of ATDS includes devices that stores telephone numbers to be called, whether or
not those numbers have been generated by a random or sequential number generator).

Fleming v. Associated Credit Servs., No. 16-3382 (KM) (MAH), 2018 U.S. Dist. LEXIS 163120 (D.N.J. Sep. 21, 2018) (ACA

Int'l invalidated all prior FCC ATDS rulings. An ATDS is a device that has the capacity (A) to store or produce telephone numbers
to be called, using a random or sequential number generator; and (B) to dial such numbers).

11
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MARKS V.
CRUNCH SAN
DIEGO, LLC,

NO. 14-56834,
2018 WL 4495553
(9TH CIR. SEPT.

20, 2018),

AUTOMATIC
TELEPHONE
DIALING
SYSTEM

POINT AND
CLICK
FUNCTION
CASES

In Marks v. Crunch San Diego, LLC, No. 14-56834, 2018 WL 4495553 (9th
Cir. Sept. 20, 2018), the Ninth Circuit gave us a new definition of an
automatic telephone dialing system. Crunch argues that in expanding the
definition of an ATDS so broadly, the Ninth Circuit has essentially re-
written the Telephone Consumer Protection Act (“T'CPA”), “in a manner
that directly conflicts with the statutory text, legislative history, and
binding intra-circuit and persuasive inter-circuit authority from the Third
and D.C. Circuits regarding the definition of an “automatic telephone
dialing system” (ATDS).”

In Marks, the Ninth Circuit held,

* [T]he term “automatic telephone dialing system” means equipment
which has the capacity—(1) to store numbers to be called or (2) to
produce numbers to be called, using a random or sequential number
generator—and to dial such numbers automatically (even if the system
must be turned on or triggered by a person).

Jenkins v. Mgage, LLC, 1:14-CV-2791-WSD, 2016 WL
4263931, at *1, 7 (N.D. Ga. Aug. 12, 2016)

Granting summary judgment in favor of defendants and
concluding that the platform at issue was not an auto-
dialer when the agent had to log into a system, decide
who to text, compose the message, and personally send
the message

Estella v. Ltd Fin. Services, LP, 2015 WL 6742062 (IM.D.
Fla.2015)

Granting summary judgment in favor of defendant when
“the evidence demonstrates, at most, that the calls were
placed manually with the use of human intervention
through a ‘point and click function.’

3/4/2026
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* Reyes v. BCA Fin. Servs., In¢,. No.: 1:16-¢v-24077-JG, 2018 U.S. Dist. LEXIS
80690 (S.D. Fla. May 14, 2018)(ACA Int’l did not expressly overruled FCC’s
predictive dialer rulings, so they remain binding);

* Swaney v. Regions Bank, No.: 2:13-cv-00544-JHE, 2015 U.S. Dist. LEXIS 184751
(N.D. Ala. May 22, 2018)(2003 FCC predictive dialer ruling remains binding);

+ McMillion v. Rash Curtis & Associates, No.: 16-cv-03396-YGR, 2018 U.S. Dist.
LEXIS 101700 (N.D. CA, June 18, 2018)(ACA Int’l did not disturb prior Ninth Circuit
rulings on predictive dialers);

CASES HOLDING
THAT

PREDICTIVE *« O’Shea v. Am. Solar Sol., No. 3:14-¢v-00894-L-RBB, 2018 U.S. Dist. LEXIS 110402

DIALE R RULINGS (S.D. Cal. July 2, 2018)(following Swaney and holding that FCC’s predictive dialer

N OT rulings survived ACA Int’l);

OVERTURNED BY « Pieterson, et al. v. Wells Fargo Bank, N.A., No.: 17-¢v-02306-EDL (N.D. CA July 2,
2018)(Denying motion to stay, noting that while “ACA Int’l vacated the 2015

ACA Declaratory Ruling [ ], it did not clearly intend to disturb the FCC’s 2003 and 2008

INTERNATIONAL Orders”);

+ Somogyi v. Freedom Mortg. Corp., No. 17-6546 (JBS/SJ) 2018 U.S. Dist. LEXIS
12697 (D.N.J. Aug 2, 2018) (predictive dialer rulings survived ACA Int’l and dialing
from a list is “random or sequential” dialing);

*«  Ammons vs. Ally NO. 3:17-cv-00505, 2018 WL 3134619 (M.D. Tenn. June 27,
2018)(Predictive dialer rulings survived ACA Intl);

+ Sieleman v. Freedom Mortg. Corp., Civil Action No. 17-13110 (JBS/JS), 2018 U.S.
Dist. LEXIS 129698 (D.N.J. Aug. 2, 2018) (predictive dialer rulings survived ACA
Int’l and dialing from a list is “random or sequential” dialing);

* Abante Rooter and Plumbing, Inc. v. Alarm. Com, Case No. 15-cv-06314, 2018 WL
3707283 (N.D. Cal. Aug. 3, 2018)(“ ACA International invalidated only the 2015 FCC
Order—the court discusses but does not rule on the validity of the 2003 FCC Order or
the 2008 FCC Order”).

MELANIE GLASSER V. HILTON GRAND VACATIONS CO., LL.C
948 F.3D 1301 (11™ CIR. 2020)

JANUARY 27, 2020

“We share the D.C. Circuit's concern. In recognizing that the Commission's efforts to
fill a legislative gap in coverage created by new communication technology would
create an administrative expansion of coverage that extended to all communication
technology, the court identified a problem that applies just as forcefully to the
definition of an auto-dialer's functions as it does to the definition of capacity. In the
age of smartphones, it's hard to think of a phone that does not have the capacity to

automatically dial telephone numbers stored in a list, giving § 227 an "eye-popping"
sweep.” Id. at 697.
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ALI GADELHAK V. AT&T
SERVICES, INC.
950 F.3D 458 (7™ CIR. 2020)

FEBRUARY 19, 2020

And contrary to Gadelhak's
assertion, ACA International did not
leave prior FCC Orders intact.
Instead, the D.C. Circuit clarified
that its review also covered "the
agency's pertinent
pronouncements"—its prior Orders.
Id. at 701 . Neither Blow nor any
FCC Order binds us in this case.
See Glasser v. Hilton Grand _
Vacations Co., LLC, Nos. 18 -14499
& 18 -14586, 948 F.3d 1301, 2020
U.S. App. LEXIS 2481, 2020 WL
415811, at *6 (11th Cir. Jan. 27
2020) ; Marks v. Crunch San Diego
LLC, 904 F.3d 1041, 1049 -50 (9th
Cir. 2018) ; see also Dominguez v._

0, Inc., 894 F.3d 116, 119 (3d
Cir. 2018) (implicitly reaching the
same conclusion by declining to
defer to any FCC Order). We
therefore interpret the statute's text
as though for the first time.

ALI GADELHAK V. AT&T SERVICES, INC.

950 F.3D 458 (7™ CIR. 2020)

FEBRUARY 19, 2020

* The district court held that AT&T's system did not qualify as an "automatic telephone dialing
system" because it lacked the capacity to generate random or sequential numbers. Although we
adopt a different interpretation of the statute, under our reading, too, the capacity to generate
random or sequential numbers is necessary to the statutory definition. The district court's
judgment is therefore AFFIRMED.

Circuit Judge Amy Coney Barrett: “The wording of the provision that we interpret today is enough
to make a grammarian throw down her pen. The Telephone Consumer Protection Act bars certain
uses of an "automatic telephone dialing system,” which it defines as equipment with the capacity "to
store or produce telephone numbers to be called, using a random or sequential number generator,” as
well as the capacity to dial those numbers. We must decide an issue that has split the circuits: what

2

the phrase "using a random or sequential number generator"” modifi
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DUGUID V.
FACEBOOK, 926
F.3D 1146 (9™ CIR.
2019) CERT
GRANTED IN
PART., FACEBOOK

V. DUGUID, 2020
U.S. LEXIS 3559
(U.S. JULY 9, 2020)
9TH CIRCUIT
COURT OF
APPEALS
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Certiorari granted on July 9, 2020 as to ATDS issue only:

Whether the definition of ATDS in the TCPA encompasses any
device that can “store” and “automatically dial” telephone numbers,
even if the device does not “use a random or sequential number
generator.”

Oral Argument Held on December 8, 2020

FACEBOOK V. DUGUID

UNITED STATES SUPREME COURT

141 S.CT. 1163 (2021)

On April 1, 2021, the United States Supreme Court, in a unanimous ruling, the
Court concluded that to “qualify as an ATDS under the TCPA, a device must have

the capacity to either (1) store a telephone number using a random or sequential

number generator; or (2) produce a telephone number using a random or

sequential number generator.”

15
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* Modica v. Green Tree Servicing, LLC, 2015 WL 1943222, at *3

(N.D. IIL. Apr. 29, 2015) (granting summary judgment in favor of
defendant and holding that defendant’s system, which required that
the operator click to initiate a call, was not an auto-dialer);

Gragg v. Orange Cab Co., Inc., 995 F. Supp. 2d 1189, 1193-94
(W.D. Wash. 2014) (granting summary judgment in favor of the
defendant when the system at issue required the agent to physically
press “accept” to initiate a text message).

Strauss v. CBE Group, Inc., 15-62026-CIV, 2016 WL 1273913 (S.D.
Fla. Mar. 28, 2016) The Strauss court examined a telephone dialing
system which required the representative to “click[] to initiate a call.”
Id. at *4. The system was not capable of making automated calls, did
not dial predictively, and did not use a random or sequential number
generator. Id. The Strauss court granted summary judgment in favor
of the defendant, noting that “human intervention is essential at the
point and time that the number is dialed.” Id.

BARR V. AMERICAN ASSOCIATION OF
POLITICAL CONSULTANTS
UNITED STATES SUPREME COURT
140 S.CT. 2335, 2020 U.S. LEXIS 3544
(JULY 6, 2020)

iction, which did not withstand the app!
under the First Amendment because the governm
tion of collecting government debt did not ju

speech, charitable fundraising, issue advocacy, commercia
advertising;

Supreme Court cured the constitutional violation

vernment-debt exception to the 7 nd by

ion from the remainder of the statute and
nder of the TCPA intact.
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HUMAN INTERVENTION
DIALING PLATFORMS

Pozo v. Stellar Recovery, 2016 U.S. Dist. Lexis 146432 (M.D. Fla. September 2, 2016)

« LiveVox keeps the HCI software and hardware separate from and stored on a different
server than all automated dialing systems. Id. at 9 5-6. HCI further does not use any
statistical algorithm to minimize agent wait time between calls, nor does it incorporate any
random or sequential number generator, nor does HCI possess any features that may be
activated to enable automated calling. Id. at 9 10— 13.

Followed by:

Schlusselberg v. Receivables Performance Management, 2017 U.S. Dist. Lexis
100710 (D. N.J June 29, 2017)

Smith v. Stellar Recovery, Inc., 2017 U.S. Dist. Lexis 35658 (E.D. Mich. February 7,
2017)

Arora v. Transword Sys., 2017 U.S. Dist. Lexis 135240 (N.D. Ill. August 23, 2017)

Marshall v. CBE Group, Inc. 2018 U.S. Dist. Lexis 55223 (D. Nev. March 30, 2018)
Accordingly, Plaintiff cannot rely on the FCC's definition of an ATDS to the
extent it includes systems that cannot be programmed to dial random or
sequential numbers, as is the case with some predictive dialers.

Glasser v. Hilton Grand Vacations Co., LLC, 2018 U.S. Dist. Lexis 162867 (M.D. Fla.
September 28, 2018)

REDUCING RISK EXPOSURE TO TCPA
ALLEGATIONS

Establish “verifiable” “Cellular Telephone Call
Dgorxlt?:n‘:.ls:if:tei;r:sc ;zz:;e::r evidence and procedures Scrubbing” and
ATDS to demonstrate “Prior Reassigned Number
Express Consent” Databases
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REASSIGNED NUMBERS DATABASE

* The FCC's Reassigned Numbers Database (RND) is designed to prevent a consumer
from getting unwanted calls intended for someone who previously held their phone
number. Callers can use the database to check whether a telephone number has
been reassigned, so they can avoid calling consumers who do not want to receive
calls.

The Reassigned Numbers Database can be found at www.reassigned.us.

Callers can check before making a call to find out if the phone number may have
been reassigned. If the database wrongly indicates that the number has not been
reassigned, the caller may be protected against TCPA liability when placing the call.

SAFE HARBOR

Why should I verify right party contact before calling?

The simple answer is the Safe Harbor. The Federal Communications Commission
has created a ‘““safe harbor” for businesses that use the national database—if you call
a reassigned number after checking the database and receiving a response other
than disconnected (because the number had not yet been reported as disconnected
by the phone carrier), you are safe from TCPA liability for that telephone call. This is
the FCC'’s way of protecting well-meaning organizations from the surge of TCPA
lawsuits against those companies doing their due diligence.



http://www.reassigned.us/
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WHO USES THE RND?

The Reassigned Numbers Database is a valuable tool for businesses and organizations that rely on phone communication to reach
customers.

Here are a few examples of who uses the database:

« Telemarketers and other businesses that use automated calling systems to reach customers

« Banks, credit card companies, and other financial institutions that need to contact customers about account information or fraud
alerts

« Healthcare providers and insurance companies that need to communicate with patients about appointments, test results, and other
important information

« Political campaigns and non-profit organizations that use phone calls to solicit donations or support.

These organizations can avoid calling numbers reassigned to new owners using the Reassigned Numbers Database. This helps
reduce the number of unwanted calls that customers receive, improving the customer experience and reducing the risk of
complaints or legal action.

In addition to these organizations, the Reassigned Numbers Database is also used by phone carriers and service providers to
ensure that their customers are not affected by call blocking or other measures designed to prevent unwanted calls. Using the
Reassigned Numbers Database, these organizations can avoid calling numbers.

By checking the database regularly, these providers can ensure that their customers’ calls are not mistakenly blocked or labeled as
spam.

BENEFITS OF USING THE “RND”

The Reassigned Numbers Database (RND) has several benefits for both consumers and businesses:

Reduced unwanted calls: The RND helps reduce unwanted calls by enabling businesses to determine whether a phone number has
been reassigned before calling it. This reduces the number of calls to individuals who have not consented, which can help lower
complaints and improve customer satisfaction.

Improved customer experience: By reducing the number of unwanted calls, the RND can help improve the overall customer
experience. Customers are more likely to be satisfied with businesses that respect their privacy and avoid inundating them with
unwanted calls.

Cost savings: The RND can help businesses reduce costs by reducing the number of calls to reassigned numbers. By avoiding these
calls, businesses can reduce their call center costs and improve efficiency.

Increased efficiency: The RND helps businesses improve efficiency by enabling them to focus their efforts on calling numbers more
likely to result in a successful call. By avoiding calls to reassigned numbers, businesses can reduce wasted time and resources on
unsuccessful calls.

Compliance: The RND can help businesses with the right party contact ID. Ensuring compliance with regulations related to unwanted
calls, such as the Telephone Consumer Protection Act (TCPA). By using the RND to avoid calling reassigned numbers, businesses can
reduce their risk of violating these regulations and facing penalties.

Overall, the Reassigned Numbers Database offers several benefits for consumers and businesses. By reducing unwanted calls,
improving the customer experience, and enabling businesses to save money and increase efficiency, the RND is an important tool for
any business that relies on phone calls to connect with customers.
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WHO IS OUT THERE?

* ATTORNEY/FOUNDER
* Anthony I. Paronich

» Attorney Paronich prides himself on representing consumers against some of the
country's largest corporations. He has been involved in consumer work for over a decade,
including more than 100 class action lawsuits, and has been involved in litigation that has
resulted in over $200,000,000 in settlements or judgments for consumers.

Attorney Paronich prides himself on being personally involved in each case the firm
handles, provides his direct line to each of his clients, and is always available for those he
represents.

CLASS ACTION TCPA CASES

Miller v. Zale Delaware, Inc. Civil Action No. 28-CA-4088 (F1.) A class action settlement of $7,548,300 granted final approval on November 23, 2025.

Smith, et. al. v. Assurance IQ, LLC, Civil Action No. 23-ch-09225 (I11.). A class action settlement of $21,875,000 granted final approval on September 3, 2024.

Williams v. Choice Health Insurance LLC, M.D. AL., Civil Action No. 23-cv-292. A class action settlement of $7,000,000 granted final approval on July 22, 2024.

Murray v. Grocery Delivery E-Services USA, Inc. D. MA., Civil Action No. 19-cv-12608. A class action settlement of $11,000,000 granted final approval on March 13, 2024.
Berman v. Freedom Financial Network, LLC et al, N.D. CA., Civil Action No. 18-cv-1060. A class action settlement of $9,750,000 granted final approval on February 23, 2024.
David Vance, et. al. v. DirecTV, LLC, USDC, N.D. WV., Civil Action No. 8:17-cv-179. A class settlement of $16,850,000 granted final approval on August 24, 2023.

Andrew Perrong v. Orbit Energy & Power, LLC, USDC, E.D. PA., Civil Action No. No. 2:21-cv-777. A class settlement of $6,000,000 granted final approval on June 21, 2022.
William Loftus, et al. v. Sunrun Inc., USDC, ND. CA., Civil Action No. No. 3:19-cv-01608. A class settlement of $5,500,000 granted final approval on May 11, 2021.

Thomas Krakauer v. Dish Network, L.L.C., USDC MD. NC, Civil Action No. 1:14-CV-333 on September 9, 2018. Following a contested class certification motion, this case went to
trial in January of 2017 returning a verdict of $20,446,400. On May 22, 2017, this amount was trebled by the Court after finding that Dish Network’s violations were “willful or
knowing”, for a revised damages award of $61,339,200.

Abante Rooter and Plumbing, Inc. v. Alarm.com, Inc., USDC, ND. CA., 4:15-cv-06314-YGR. A class settlement of $28,000,000 granted final approval on August 15, 2019.

In Re Monitronics International, Inc. Telephone Consumer Protection Act Litigation, USDC, ND. WV., 1:13-md-02493-]PB-MJA. A class settlement of $28,000,000 granted final
approval on June 12, 2018.

Desai and Charvat v. ADT Security Services, Inc., USDC, ND. Il1., Civil Action No. 11-CV-1925. A class settlement of $15,000,000 granted final approval on June 21, 2013.
Mey v. Frontier Communications Corporation, USDC, D. Ct., 3:13-cv-1191-MPS. A class settlement of $11,000,000 granted final approval on June 2, 2017.
Jay Clogg Realty Group, Inc. v. Burger King Corporation, USDC, D. MD., Civil Action No. 13-cv-00662. A class settlement of $8,500,000 granted final approval on April 15, 2015.

Williams v. PillPack LLC, Civil Action No. 19-cv-5282 (W.D. Wa.). A class action settlement of $6,500,000 granted final approval on April 18, 2025.
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STATE TCPA LAWS
FLORIDA’S MINI-TCPA

On July 1, 2021, Florida enacted a new law that goes beyond the federal Telephone Consumer Protection Act (“TCPA”). The new law allows
Florida residents to sue to recover $500 (or $1,500) per violation plus attorney's fees and costs. Florida's "mini-TCPA" targets telemarketers by
prohibiting a person from making or “knowingly allow[ing] a telephonic sales call to be made if such call involves an automated system for the
selection or dialing of telephone numbers or the playing of a recorded message when a connection is completed to a number called without the
prior express written consent of the called party.”

The new law includes the following:
Telephonic Sales Call. “Telephonic sales call” includes a telephone call, text message, or voicemail transmission for the purpose of soliciting a
sale of any consumer goods or services, soliciting an extension of credit for consumer goods or services, or obtaining information that will or may

be used for the direct solicitation of a sale of consumer goods or services or an extension of credit for such purposes.

Automated System. Any system that “automatfes] ... the selection or dialing of telephone numbers.” (circumvents F a ¢ e b oiatkrprstation of
TCPA)

Prior Express Written Consent. Prior express written consent is required for telephonic sales calls, text messages, and recorded messages
using an automated system. Prior express written consent must include the signor's phone number, a clear and conspicuous disclosure
informing you that you authorized the call, and notice that you're not required to sign or enter into any written agreement as a condition of
purchasing any property, goods, or services.

Persons Responsible. The new law appears to be applied to both any person who “knowingly allow[s] the telephonic sales call to be made, ” and
third-party vendors making calls on behalf of a Florida company

Exemptions. Religious, charitable, political, and educational callers calling for those purposes are exempt. The statute allows exemptions for
commercial banks and lenders, insurance brokers, and business-to-business calls.

TELEPHONE SOLICITATION

* (i) “Telephone solicitor” means a natural person, firm, organization, partnership,
association, or corporation, or a subsidiary or affiliate thereof, doing business in this
state, who makes or causes to be made a telephonic sales call, including, but not
limited to, calls made by use of automated dialing or recorded message devices.

(§) “Telephonic sales call” means a telephone call, text message, or voicemail
transmission to a consumer for the purpose of soliciting a sale of any consumer
goods or services, soliciting an extension of credit for consumer goods or services,
or obtaining information that will or may be used for the direct solicitation of a sale of
consumer goods or services or an extension of credit for such purposes.




TELEPHONE SOLICITATION

* Any telephone solicitor who makes an unsolicited telephonic sales call to a

residential, mobile, or telephonic paging device telephone number shall identify

himself or herself by his or her true first and last names and the business on whose

behalf he or she is soliciting immediately upon making contact by telephone with the

person who is the object of the telephone solicitation.

501.059 FLA.
STAT.

PRIOR EXPRESS
CONSENT

(g) “Prior express written consent” means a written agreement that:
1. Bears the signature of the called party;

2. Clearly authorizes the person making or allowing the placement of a
telephonic sales call by telephone call, text message, or voicemail
transmission to deliver or cause to be delivered to the called party a
telephonic sales call using an automated system for the selection and
dialing of telephone numbers, the playing of a recorded message when
a connection is completed to a number called, or the transmission of a
prerecorded voicemail;

3. Includes the telephone number to which the called party authorizes
a telephonic sales call to be delivered; and

4. Includes a clear and conspicuous disclosure informing the called
party that:

a.

3/4/2026
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“DO NOT CALL” DATABASE

(a) If any residential, mobile, or telephonic paging device telephone subscriber notifies the
department of his or her desire to be placed on a “no sales solicitation calls” listing indicating that the
subscriber does not wish to receive unsolicited telephonic sales calls, the department shall place the
subscriber on that listing.

(b) The department shall update its “no sales solicitation calls” listing upon receipt of initial consumer
subscriptions or renewals and provide this listing for a fee to telephone solicitors upon request.

(c) All fees imposed pursuant to this section shall be deposited in the General Inspection Trust Fund
for the administration of this section.

(d) If the Federal Trade Commission, pursuant to 15 U.S.C.s. 6102(a), establishes a national database
that lists the telephone numbers of subscribers who object to receiving telephone solicitations, the
department shall include those listings from the national database which relate to Florida in the listing
established under this section.

A contract made pursuant to a telephonic sales call:

1. Shall be reduced to writing and signed by the consumer.

2. Shall comply with all other applicable laws and rules.

3. Shall match the description of goods or services as principally used in the telephone solicitations.

4. Shall contain the name, address, and telephone number of the seller, the total price of the contract, and a
detailed description of the goods or services being sold.

5. Shall contain, in bold, conspicuous type, immediately preceding the signature, the following statement:
“You are not obligated to pay any money unless you sign this contract and return it to the seller.”

6. May not exclude from its terms any oral or written representations made by the telephone solicitor to the
consumer in connection with the transaction.



https://plus.lexis.com/document?pddocfullpath=%2fshared%2fdocument%2fstatutes-legislation%2furn%3acontentItem%3a68C7-DXV3-GXF6-81K1-00000-00&pdmfid=1530671&pdcontentcomponentid=6258&pdproductcontenttypeid=urn%3apct%3a83&pdisdoclinkaccess=true&pdischatbotdoc=true&passagetext=c3RhdHV0ZSB0aXRsZTogRmxhLiBTdGF0LiDCpyA1MDEuMDU5CnN0YXQuKmVzcyB3cml0dGVuIGNvbnNlbnQgb2YgdGhlIGNhbGxlZCBwYXJ0eS4%3d&crid=0318a062-89f7-45a2-9609-fbc1e0afd577&pagenumber=

TELEPHONE SOLICITATION

< 1)

* (a) A merchant who engages a telephone solicitor to make or cause to be made a
telephonic sales call shall not make or submit any charge to the consumer’s credit
card account or make or cause to be made any electronic transfer of funds until after
the merchant receives from the consumer a copy of the contract, signed by the
purchaser, which complies with this section.

EXCEPTIONS

The provisions of this subsection do not apply to a transaction:

1. Made in accordance with prior negotiations in the course of a visit by the consumer to a merchant
operating a retail business establishment which has a fixed permanent location and where consumer goods
are displayed or offered for sale on a continuing basis;

2. In which the consumer may obtain a full refund for the return of undamaged and unused goods or a
cancellation of services notice to the seller within 7 days after receipt by the consumer, and the seller will
process the refund within 30 days after receipt of the returned merchandise by the consumer;

3. In which the consumer purchases goods or services pursuant to an examination of a television, radio, or
print advertisement or a sample, brochure, or catalog of the merchant that contains:

a. The name, address, and telephone number of the merchant;
b. A description of the goods or services being sold; and
c. Any limitations or restrictions that apply to the offer; or

4. In which the merchant is a bona fide charitable organization or a newspaper as defined in chapter 50.
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PROHIBITED ACTS

(a) A person may not make or knowingly allow to be made an unsolicited telephonic sales call if such call involves an automated system for the selection
and dialing of telephone numbers or the playing of a recorded message when a connection is completed to a number called without the prior express
written consent of the called party.

(b) It shall be unlawful for any person who makes a telephonic sales call or causes a telephonic sales call to be made to fail to transmit or cause not to be
transmitted the originating telephone number and, when made available by the telephone solicitor’s carrier, the name of the telephone solicitor to any
caller identification service in use by a recipient of a telephonic sales call. However, it is not a violation to substitute, for the name and telephone number
used in or billed for making the call, the name of the seller on behalf of which a telephonic sales call is placed and the seller’s customer service telephone
number, which is answered during regular business hours. If a telephone number is made available through a caller identification service as a result of a
telephonic sales call, the solicitor must ensure that telephone number is capable of receiving telephone calls and must connect the original call recipient,
upon calling such number, to the telephone solicitor or to the seller on behalf of which a telephonic sales call was placed. For purposes of this section, the
term “caller identification service” means a service that allows a telephone subscriber to have the telephone number and, where available, the name of
the calling party transmitted contemporaneously with the telephone call and displayed on a device in or connected to the subscriber’s telephone.

(c) It shall be unlawful for any person who makes a telephonic sales call or causes a telephonic sales call to be made to intentionally alter the voice of the
caller in an attempt to disguise or conceal the identity of the caller in order to defraud, confuse, or financially or otherwise injure the recipient of a
telephonic sales call or in order to obtain personal information from the recipient of a telephonic sales call which may be used in a fraudulent or unlawful
manner.

STATUTORY DAMAGES

(10)

(a) A called party who is aggrieved by a violation of this section may bring an action to:
1. Enjoin such violation.

2. Recover actual damages or $500, whichever is greater.

(b) If the court finds that the defendant willfully or knowingly violated this section or rules adopted pursuant to this section,
the court may, in its discretion, increase the amount of the award to an amount equal to not more than three times the amount
available under paragraph (a).

(c) Before the commencement of any action for damages under this section for text message solicitations, the called party
must notify the telephone solicitor that the called party does not wish to receive text messages from the telephone solicitor
by replying “STOP” to the number from which the called party received text messages from the telephone solicitor. Within 15
days after receipt of such notice, the telephone solicitor shall cease sending text message solicitations to the called party and
may not send text messages to the called party thereafter, except that the telephone solicitor may send the called party a text
message to confirm receipt of the notice. The called party may bring an action under this section only if the called party does
not consent to receive text messages from the telephone solicitor and the telephone solicitor continues to send text
messages to the called party 15 days after the called party provided notice to the telephone solicitor to cease such text
messages.
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* "The burden of establishing the [requirements of certification under
Rule 23] is on the plaintiff who seeks to certify the suit as a class
action." Heaven v. Trust Co. Bank, 118 F.3d 735, 737 (11th Cir. 1997).

Rule 23 implicitly requires that the "proposed class is adequately
defined and clearly ascertainable." Little v. T-Mobile USA, Inc., 691
F.3d 1302, 1304 (11t Cir. 2012) Based on the following reasons, BCA
requests the court to deny class certification. “The first step in
determining whether a class should be certified is to decide whether
the Plaintiffs have identified a class that exists and that can be
precisely defined.” Perez v. Metabolife Int’l, 218 F.R.D. 262, 266 (S.D.
Fla. 2008) citing Simer v. Rios, 661 F.2d 655 (7t Cir. 1981)

“A court should deny class certification where the class definitions are
overly broad, amorphous and vague or where the number of
individualized determinations required to determine class membership
becomes too administratively difficult.” Id.

* The Eleventh Circuit has maintained the
principle that a class is not ascertainable unless
the class definition contains objective criteria that
allow for class members to be identified in an
administratively feasible way. See: Bussey v.
Macon Cnty. Greyhound Park, Inc., 562 Fed.
App'x. 782, 787 (11th Cir. 2014).

Identifying class members is administratively
feasible when it is a "manageable process that
does not require much, if any, individual inquiry."

Id.
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Proof of
administrative
feasibility cannot be
a precondition for
certification.
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CERTIFICATION OF CLASS

PROBLEMS WITH TCPA CLASS ACTIONS
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To resolve the issue, we ask whether either circuit precedent or the
text of Rule 23 establishes administrative feasibility as a
requirement for class certification. See Amchem Prods., Inc. v.
Windsor, 521 U.S. 591, 620, 117 S. Ct. 2231, 138 L. Ed. 2d 689
(1997); In re Lambrix, 776 F.3d 789, 794 (11th Cir. 2015). We
conclude that neither does.
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T
. . . _ _ “Our
A class is "clearly ascertainable" if we are certain that its . 1e
o " . . , ascertainability

membership is "capable of being" determined. Ascertain, Webster's e h k.
New International Dictionary (3d ed. 1993); Ascertainable, preceaents oug
Webster's New International Dictionary (3d ed. 1993). But do not mandate
membership can be capable of determination without being capable pI‘OOf of
of convenient determination. Administrative feasibility is not an administrative
inherent aspect of ascertainability. fe asjbﬂity.”

55
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ADMINISTRATIVE FEASIBILITY
IS NOT A PART OF THE
ASCERTAINABILITY INQUIRY

A plaintiff proves administrative feasibility by explaining how the district court
locate the remainder of the class after ce ion. & g., In re Cmty.
k of N. Va. Mortg. Len

‘ The plaintiff satisfies this requirement if the district court concludes that the
proposed process will be manageable and successful. Byrd, 784 F.3d at 163-64.

But neither foreknowledge of a method of identification nor confirmation of its
manageability says anything about the qualifications of the putative cla
representatives, the practicability of joinder of all members, or the exis

1 common questions of law or fact. Fed. R. Civ. P. 23(a).

Because administrative feasibility has no connection to Rule 23(a), it is not part
of the ascertainability inquiry.
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POST-CERTIFICATION MANAGEABILITY ASPECTS

SUPERIORITY REQUIREMENT

A district court must evaluate this issue in comparative terms; that is, because the superiority
requirement of Rule 23(b)(3) turns on whether a class action is better than other available
methods of adjudication, Fed. R. Civ. P. 23(b)(3), it involves two forms of comparison.

First, would a class action create more manageability problems than its alternatives? Klay, 382
F.3d at 1273.

And second, how do the manageability concerns compare with the other advantages or
disadvantages of a class action? See id.

Administrative feasibility alone will rarely, if ever, be dispositive, id. at 1272-73, but its
significance will depend on the facts of each case.

SOLUTION?

If a district court reaches Rule 23(b), and the
action involves a proposed Rule 23(b)(3) class, it
may consider administrative feasibility as part
of the manageability criterion of Rule
23(b)(3)(D). See, e.g., Briseno, 844 F.3d at 1127-
28. If there "appear to be unusually difficult
manageability problems" at this step, a "district
court[] ha[s] discretion to insist on details of the
plaintiff's plan for notifying the class and
managing the action." Mullins, 795 F.3d at 664.
And it has discretion to decertify a certified
class that turns out to be unmanageable. Id.
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CONSTITUTIONALITY OF THE TCPA
ISIT OR ISN’T IT?

RULINGS FINDING TCPA UNCONSTITUTIONAL

Creasy v. Charter Communications, Inc., 2020 U.S. Dist LEXIS Hussain v. Sullivan-Buick-Cadillac-GMC Truck, Inc., 2020 U.S.
177798 (E.D.La. Dist LEXIS 236577 (M.D. Fla.
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Lindenbaum v. Realgy, LLC, 2020 U.S. LEXIS 201572 (N.D. Oh.
October 29, 2020) (on appeal with the Sixth Circuit Court of
Appeals)

CONSTITUTIONALITY OF THE TCPA
ISIT OR ISN’T IT?

RULINGS FINDING TCPA NOT UNCONSTITUTIONAL

Stoutt v. Travis Credit Union, No. 2:20-CV-01280 WBS AC, 2021 U.S. Dist. LEXIS 6019, 2021 WL 99636, (E.D. Cal. Jan. 12, 2021)

Shen v. Tricolor California Auto Grp., LLC, No. CV 20-7419 PA (AGRX), 2020 U.S. Dist. LEXIS 237582, 2020 WL 7705888, (C.D. Cal. Dec. 17, 2020);
Abramson v. Federal Insurance Company, Bay Area Health, LLC, No. 8:19-cv-2523, 2020 U.S. Dist. LEXIS 232937 (M.D. Fla. Dec. 11, 2020);

Buchanan v. Sullivan, No. 8:20-CV-301, 2020 U.S. Dist. LEXIS 202519, 2020 WL 6381563, at *3 (D. Neb. Oct. 30, 2020);

Schmidt v. AmerAssist A/R Sols. Inc., No. CV-20-00230-PHX-DWL, 2020 U.S. Dist. LEXIS 193358, 2020 WL 6135181, at *4 n.2 (D. Ariz. Oct. 19, 2020);
Lacy v. Comcast Cable Communications, LLC, No. 3:19-cv-05007-RBL, 2020 U.S. Dist. LEXIS 146003, 2020 WL 4698646, at *1 (W.D. Wash. Aug. 13,
2020);

Komaiko v. Baker Techs., Inc., No. 19-¢v-03795-DMR, 2020 U.S. Dist. LEXIS 143953, 2020 WL 5104041, at *2 (N.D. Cal. Aug. 11, 2020);

Burton v. Fundmerica, Inc., No. 8:19-CV-119, 2020 U.S. Dist. LEXIS 139299, 2020 WL 4504303, at *1 n.2 (D. Neb. Aug. 5, 2020).

Bonkuri v. Grand Caribbean Cruises, Inc., 2021 U.S. Dist. LEXIS 30940 (S.D. Fla. January 19, 2021)

Less v. Quest Diagnostics, 2021 U.S. Dist. LEXIS 14300 (N.D. Oh. January 26, 2021
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ARTICLE III-STANDING FOR TCPA CLAIMS
DRAZEN V. GODADDY.COM
11™ CIR. 2023

Does the receipt of a single unwanted text message constitute a concrete injury
sufficient to confer Article Ill standing under the TCPA?

ACA International’s Amicus Brief, filed on May 15, 2023, states:

“No. There are at least two reasons why the receipt of a single unwanted text message does not constitute a concrete injury sufficient to confer Article III
standing under the TCPA.

« First, the receipt of a single— or even multiple—unsolicited text message does not constitute the kind of invasion of privacy historically regarded as an
“intrusion upon seclusion.” And while “Congress may ‘elevate’ harms that ‘exist’ in the real world before Congress recognized them to actionable legal
statute, it may not simply enact an injury into existence, using its lawmaking power to transform something that is not remotely harmful into something that
is.” TransUnion v. Ramirez, 141 S. Ct. 2190, 2205 (2021) (cleaned up). In that vein, as the Supreme Court emphasized in Spokeo, Inc. v. Robins, 8718 U.S. 330,
339-40 (2016) and TransUnion, “Article III standing requires a concrete injury even in the context of a statutory violation.” No concrete injury means no
action in federal court.

Second, most courts have assumed that text messages fall within the ambit of the TCPA without taking a hard look at the FCC’s regulatory authority in that
regard. This Court should seize the opportunity to examine with fresh eyes the FCC'’s interpretation (and regulatory authority) to simply “declare” text
messages as TCPA calls. The simple fact remains that the word “text” appears nowhere in the statute. Given the complexity and breadth of the statutory
framework at issue, lower courts need clear guidance on the limitations of the FCC’s interpretative authority.

THANK YOU

Ernest H. (Skip) Kohlmyer, III, Esq., LL.M.
Zimmerman, Kiser & Sutcliffe, P.A.
315 East Robinson Street, Suite 600
407-425-7010 (Main Office)
Orlando, Florida 32801
skohlmyer@zkslaw.com
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