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Mike Andersen AP

Senior attorney overseeing corporate, commercial, and syndicated lending in
Florida, representing the Bank's International Departments in wealth
management, international lending, letters of credit, and global trade.

Advise Bankers on structuring, documenting, and closing syndicated loans,
tax-exempt lending, and secured lending (e.g., marketable securities, hedge
funds, accounts receivable, inventory, auto dealer floor plans, real estate).
Specialize in government and not-for-profit tax-exempt loans via the bank's
subsidiary, with a deep understanding of market forces and regulations.
Expertise in auto dealer floor plan and dealer real estate loans, managing
portfolio changes during and after the financial crisis, and collaborating
with Dealer Finance to standardize processes for large clients.

Specialize in International Wealth Management lending for domestic loans
to foreign borrowers.

Advise the Letter of Credit and Trade Services department on commercial
and standby letters of credit, and provide guidance on trade law (Article 5,
UCP, ISBP, ISP98).

Lead training for Bankers and back-office teams on loan documentation,
maintenance, and commercial loan workouts.

Counsel Bankers on problem loans prior to special assets division referral.
Advise lobbyists on legislation affecting commercial banking.

Poll Question: Corporations

* If the Articles of Incorporation state that the name of the
corporation is John Doe, Inc., but the Good Standing Certificate
says Jack Dow, Inc. and the By-Laws refer to Jack Doe, Inc.,
which document provides the legally correct name of the
borrower:

Good Standing Certificate

Latest in Time Good Standing Certificate
The Articles of Incorporation

The By-Laws

None of the Above

mo 0w
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Overview CT'"F
Commercial Lending Operations
Entity Due Diligence: Corporations
* A Corporation is a firm that meets certain legal requirements to be recognized as having a legal existence, as an entity separate and distinct from
its owners. Corporations are owned by their stockholders (shareholders) who share in profits and losses generated through the firm's operations, and
have three distinct characteristics: (1) legal existence — a corporation can (like a individual) buy, sell, and own property, enter into a legally binding
contract, and sue other persons and firms, and be sued by them; (2) limited liability — a corporation is liable up to their resources but the
shareholders are not liable for actions of the corporation; and (3) continuous existence — a corporation can continue beyond the life span of its
owners.
* There are several types of corporations and variations there under:
¢ Professional Service Corporation
¢ General or Publicly Traded Corporation
¢ Closely Held Corporation
« S Corporation
% Corporations Not For Profit
* There are many different forms of corporations, most of which are used to conduct business. A corporation is defined as:
¢ A corporation is defined as:
* An artificial being invisible
» Intangible and existing only in contemplation of law
¢ Legally, a corporation is considered a “person”
« Certain types of unincorporated organizations are not a legal entities (example, labor unions)
» Unincorporated associations fictitious name filing or DBA (doing business as)
6
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General or Publicly Traded Corporation Cmma

Overview

* The general or publicly traded corporation is the most common corporate structure. The corporation is a
separate legal entity that is owned by stockholders. A general corporation may have an unlimited number
of stockholders that are protected from the creditors of the business. A stockholder's personal liability is
usually limited to the amount of investment in the corporation and no more.

Advantages of General or Public Traded Corporation
v/ Owners' personal assets are protected from business debt and liability

v’ Corporations have unlimited life extending beyond the illness or death of the owners

v Tax free benefits such as insurance, travel, and retirement plan deductions

v Transfer of ownership facilitated by sale of stock

v’ Change of ownership does not necessarily affect management but may do so

v Publicly traded means shares are traded on an exchange and available for sale to the general public

v Closely held means just a few owners for a small business and the shares are not available for sale to the
general public
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S Corporation lef

Overview

An S Corporation is not very really different from the general or closely held corporation and the legal review is the same. It is
a special tax designation applied for and granted by the IRS to corporations that have already been formed.

Many entrepreneurs and small business owners are partial to the S Corporation because it combines many of the
advantages of:

* asole proprietorship,
* Partnership or Limited Liability Company, and

* the corporate forms of business structure

Advantages of S Corporation

S Corporations have the same basic advantages and disadvantages of general or close corporation with the added benefit of the
S Corporation special tax provisions

* When a standard corporation (general, close or professional) makes a profit, it pays a federal corporate income tax on the
profit. If the company declares a dividend, the shareholders must report the dividend as personal income and pay more taxes

* S Corporations avoid this "double taxation" (once at the corporate level and again at the personal level) because all
income or loss is reported only once on the personal tax returns of the shareholders

* Like standard corporations (and unlike some partnerships), the S Corporation shareholders are exempt from personal liability
for business debt

9
Statutory Requirements
Governlng COI‘pOI‘OtIOI‘IS
Commercial Lending Operations
Entity Due Diligence: Corporations
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Corporation Characteristics and Requirements

Characteristics of a Corporation

Incorporated entities have several distinct characteristics. These characteristics include:
Shareholders do not have personal liability—Ilimited to investment

Centralized management—this make managing the entity the most efficient form of entity
Ease of conveying ownership—shares

Double taxation problem for the general or closely held Corporations

Statutory entity

SN NN NN

Corporate Requirements

When underwriting a transaction where the borrowing entity is a corporation, the Lender must verify:

The individuals
who will execute

Who has the

corporate power the loan
If the corporation and authority to documents on
properly exists enter into and behalf of the

perform its
obligations

corporation have
the requisite
authority

There are several documents that comprise the “Corporate Book.” The documents include Articles of Incorporation (some states use
other language such as Statement of Incorporation) also known as the “organic document as it is the statutory filing to create the
document*.
By-Laws
Certificate of Good
Standing (or check
Shareholder List Secretary of State
website) to confirm entity
is active*
Corporate Minutes Resolutions*
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Resolution and Additional Requirements c‘m[ﬁa

Resolution

* The Corporate resolution must be signed by the document custodian. You can determine who is the
documents custodian based on the following: (1) By-Laws, or (2) Statutory Requirements. For
example, FL Statutes (and true for other states) provides that the Secretary of the Corporation is the
document custodian, so they may sign the resolution.

» If another officer signs as the document custodian they must be properly appointed by: (a) the By-Laws
must appoint an officer other than the Secretary as document custodian, and (b) Minutes/Resolution of the
Board of Directors appointing the officer (other than the Secretary) as document custodian.

Additional State Requirements
U Pay fee and annual return
U Incumbency Certificate—part of our resolution

QO Foreign corporations (for example, The state of Florida requires foreign corporations to file if “doing
business in Florida” - What does “doing business” mean? What affect does the failure to file have on the
loan documents?)

13
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‘]"ﬁ’ Poll Question: LLCs

* If'the Articles of Organization state that the limited liability company is to be
Member-Managed but the Operating Agreement provides that the Managers
make all the day-to-day decisions on behalf of the LLC, should the
Members or the Managers execute the LLC borrowing certificate approving
Lender’s loan and authorizing one or more Managers to execute loan
documents?

* Members should execute borrowing certificate because the Articles of
Organization provide that the LLC is Member-Managed.

* Managers should execute borrowing certificate because the Operating
Agreement is executed by all the Members, and the Members have approved
the Managers to make all day-to-day decisions, including for borrowings.

* Members and Managers should execute borrowing certificate — better safe
than sorry!

Answer: (?)
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Overview cll"[lo
What is a Limited A Limited Liability Company (LLC) is an entity created under state law
Liability Company: and is a hybrid of a partnership and a corporation. An LLC offers its
members the liability protection of a corporation with the ease of
operation and pass-through taxaticn of partnerships.
How do you Each state has different naming conventions, but an LLC will have an
determine if your identifying suffix attached to its name, such as:
hm{fc“;er/ OolESLIS Limited Liability Company LLC L.LC.
e — Limited Pass-through
Limited Company Lc LC Liability  tax liability
Professional Limited Liability Company PLLC PLLC.
How is an LLC formed under By the filing of formation documents with the Secretary of State: Articles of Organization or Certificate of Formation per state law.
state law? This is referred to as the “organic document”.
Governing Documents of an * Articles of Organization/Certification of Formation
LLC? * Operating Ag [(O/A) - logous to By-Laws or partnership agreement]
* Uniform Limited Liability Company Act, as adopted in whole or in part by the LLC'’s state of organization
Management of the LLC? An LLC is managed or controlled by its Members or by one or more Managers. Presumption is that an LLC is managed by its
Members unless alternate provision made in the LLC’s organic or governing documents. For Lender’s purposes, the O/A will
provide the detail to determine who has the authority to approve a loan, to the loand to grant a security
interest in business assets, or to guaranty indebtedness.
18
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Limited Liability Company (LLC) Overview

LLC has Benefits of a Corporation: LLC has Benefits of a Partnership:

= Members of an LLC can elect to cede decision-making + Members of an LLC have equal rights in decision-
authority to a select group of Members or Managers in making process. This can be revised or refined by
lieu of Member-majority or unanimous vote. Some agreement, with a Manager or Board of Managers
Operating Agreements will have both Managers and conducting the day-to-day business of the LLC (like a
officers. General Partner in a limited partnership).

= Members can elect to be taxed like an + No need for formal meetings unless required by
S-corporation. Operating Agreement.

* Perpetual existence. « Like limited partners in a limited partnership, some

major decisions will be reserved for Members, to be
made by supermajority or unanimous consent. Some
LLC has Benefits of a Sole Proprietorship: major decisions are dictated by statute; others
determined and recorded in the Operating Agreement.

« Automatic limited liability for all Members.

« Can have a single-member LLC (but with limited
liability). + Members are taxed as a partnership unless the
Members elect otherwise.

Single-Member LLC treated as a disregarded entity
with taxes paid by Member.

Note that unlike a limited partnership, all Members

No corporate housekeeping (formal meetings, enjoy limited liability.
minutes) required by statute although Member will
observe some formalities to evidence intent to operate]
asan LLC.

WP
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LLC Governing Documents
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LLC Governing Documents CWJ

Articles of Organization/Certificate of Formation @

Filed by Organizer of the LLC, who need not be a Member or Manager of the LLC.

Effective upon filing and acceptance by Secretary of State in the state of organization (some exceptions
for delayed effectiveness).

Simple fill-in-the-blank form with required Information as set by individual state. File-stamped copy or
Certificate of Secretary of State is conclusive proof that the Organizer has satisfied each of the state
requirements for formation.

Most states require at least the following: legal name of the LLC, the name and address of the LLC’s
registered agent, and the street address of the principal executive office of the LLC.

Some states require information related to the LLC’s business purpose, whether the LLC will be
Member-Managed or Manager-Managed, or the number of Members.

Special requirements for Professional LLCs, Family LLCs, and series LLCs.

21
LLC Governing Documents (cont’d) CT]“W)
* Other forms you may see:
« Certificate of Election/Conversion — filed by corporations, limited partnerships, and general partnerships to convert to
an LLC (requires approval of requisite number of shareholders or partners).
« Certificate of Authority — filed by “Foreign LLCs” to conduct business in a state other than where it was formed.
Operating Agreement
» Agreement among the Members that governs the internal affairs of an LLC, including the rights, duties and obligations of
Members and Managers in relation to each other.
+ For any LLC (including a single-member LLC) that is a borrower, guarantor, pledgor, grantor or owner, Lender requires a
written operating agreement.**
** Be aware that most states will allow an LLC to conduct its business by Members (or Managers) per the provisions of
that state’s LLC statutes without the necessity of a written operating agreement. There are some rare exceptions
(Tennessee LLCs formed prior to 2006 and managed by a Board of Governors), but most Lenders requires a written
agreement.
22
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LLC Governing Documents (cont’d) cm[ﬁa

« O/A may provide for operation of the LLC by all of the Members, by one or more Managing Members, or by one or
more Managers. Some states provide for a Board of Governors or a Board of Directors who, in turn, elect Managers
or corporate-style officers to operate the LLC on a day-to-day basis.

* O/A will detail the votes required by Members or Managers to approve decisions by the entity. Common for
Members to elect Managers (if any) and make other decisions by majority vote, based on percentage
membership interest. If an LLC is Manager-Managed, O/A may also include some decisions that must be made
by its Members and that may require super-majority or unanimous approval in some instances. Example: Loans
over a certain amount, grant of a security interest in LLC assets, guaranty of third-party debt, etc.

23

LLC Governing Documents (cont’d) Cm[rP

Operating Agreement (cont’d)

* O/A will provide whether or not Members/Managers may take action without a formal
meeting.

* O/A may include limitations on the assignability of membership interests, including required
unanimous consent by all other existing Members. If assignee is not approved in accordance
with Operating Agreement, assigned interest will be limited to assignor’s share in the
distribution of profits/losses of the LLC and will be unable to participate in decision-making
process. Although an O/A or state statute may not require it, Lender requests evidence
that the assignee executes the O/A or a joinder to the O/A.

* O/A will likely require supermajority or unanimous consent to amend the LLC
Articles/Certificate; admit new Members; dissolve the LLC; merge with another entity; or
transfer (by sale, exchange, lease or otherwise) most or all of the assets of the LLC.

* O/A will provide for distributions of profits and losses among the Members.

24
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LLC Governing Documents (cont’d)

Other Governing Documents
* Limited Liability Company Act of the state where the LLC is formed
* Amendments to the Articles/Certificates and Amendments to the Operating Agreement

* Voting Agreements and Resolutions

W

25
LLC Members and Managers
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LLC Members & Managers

* Are there limitations on who can be a Member or Manager of an LLC?

No, any Person can be a Member, including individuals, trusts, corporations and limited partnerships. And, any

Person can be a Manager of an LLC, including individuals, trusts, corporations and limited partnership except as
may be limited by the Operating Agreement.

LLC Liger
* Are there limitations on what titles can be given to the persons managing the LLC?
Most LLCs will choose to be managed by a Manager or one or more of its Members. Some states refer to Managers

as Directors or Governors. And LLCs may choose to elect officers as well as Managers (President, Secretary, one or
more Vice Presidents).

» If there is a Manager, can I assume that the Manager has full authority to approve the

No, Members can choose to limit Managers’ authority to approve loans, pledge business assets and guarantee third-
party indebtedness. Review the Operating Agreement to see what approval rights the Members may have reserved
for themselves and what voting requirements are (majority-in-interest, supermajority or unanimous).

* Are there limitations on assignability of membership interests?

Membership interests are personal property and assignable; however, assignees will have only a financial interest

and not a governing interest in the LLC unless all remaining Members agree to admit assignee as a full-fledged
Member depending on what O/A says.

loan?

27

LLC Due Diligence- What Does
Require?

Wholesale Lending Operations
Entity Due Diligence: LLCs
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LLC Due Diligence- What does require? c-mlf

Closers must review the LLC documentation early in the closing process to determine if the
transaction is appropriate for documents and closing. The following documents are required
to confirm existence and authority of an LLC to borrow from a Lender (or to pledge collateral
on behalf of the borrower or to guarantee borrower’s obligations).

The early Jackalope
gets to closing first

e becumenttion _

Articles of "
Organization or Certificate
of Formation

File-stamped copy showing submitted and accepted by Secretary of State where LLC is formed. May also have a cover
sheet or Certificate with seal of Secretary of State, noting filing date.

. File-stamped copy showing submitted and accepted by Secretary of State where LLC is formed. May also have a cover
Amendments (if any) sheet or ertificg%,e with segal of Secretary of Stat’()e, noti¥1g amendynent filing date. Y

Written Agreement, signed by each of the current Members of the LLC, governing the LLC's business and Member's
financial and managerial rights and duties. Review the O/A for: i X .
+Legal name of the LLC — does the legal name match the legal name in the Articles/Certificate?

Operating Mana PR
i q gement and Members — who can approve borrowing/pledging? If Manager- managed, are there limits on
é\ﬁreae'weelmiﬁgﬁgher with Manager’s authority? Are there Classes oP R/Iembershlp, SO Eﬁt on chertam types of Members have governing
A authority? (Be sure and review any section labeled “Management” or “Members”)

*Have alI [§ lembers executed the Operating Agreement or a Joinder? Do we have appropriate transfer documents and
approvals?

29
LLC Due Diligence- What does require? cmmo
_
Confirms that the LLC has filed all annual reports and paid all taxes and fees to the state.
*Can review existence/good standing on Secretary of State website in most states.
cs(:rtiﬁ;ate/ochr?_?d e of Exist *For Foreign LLCs, confirm good standing/existence in state of organization as well as in
anding / Certiicate oTRASIENC®  the state governing loan docs (Ex: Delaware LLC but operating its business in North
Carolina).
30
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LLC Due Diligence- What Do I Do When...? cmF

* The initial review of the LLC Articles / Certificate and Operating Agreement reveals a complicated \é
Membership structure? Example: LLC Members include one or more trusts, corporations, LLCs, Q“S”\)
individuals or partnerships (limited and general). Can this loan be closed internally using Standard
Docs?

* Remember that, with some exceptions, if the Members must approve the LLC’s borrowing / pledging /
guarantying of a loan from Lender, all underlying membership entity documents must also be reviewed as
well and Certificate / Resolution prepared.

EASY EXCEPTION: If the LLC’s Manager(s) can approve the loan without consent/approval of the Members,

then no need to confirm the underlying entity documents so long as all Members have executed the
Operating Agreement.

« If the LLC has too many layers or too many Membership entities to determine authority to execute Lender’s
loan closing documents, outside counsel should be engaged at Borrower’s cost to review the LLC structure.

32
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{Jclé(ljltl’)(ﬂe Diligence- What Do I Do When...? cmm;

* My borrower does not have a written Operating Agreement. . ..

+ Lenders credit policy should require a written Operating Agreement from each LLC that is a borrower, guarantor, pledgor,
grantor or owner, including for a single-member LLC even if this is not required by the LLC statutes where the LLC was
formed.

» Borrower must request that its counsel draft a written Operating Agreement for the Member’s signature.

* Resist the urge to be too helpful: do not suggest our client use an on-line service to generate an Operating Agreement or
provide an example of an Operating Agreement from a previous loan/transaction.

33

LC D(i;e Diligence- What Do I Do When...? CT“[W)
cont

* My Borrower claims that only three of its four Members need execute our Borrowing Certificate because the three
Members constitute the majority-in-interest necessary to approve their Lender’s loan. . ..

« O/A may indeed provide that fewer than all an LLC’s Members to approve a loan; however, Lender’s practice has been
to obtain each Member’s signature whenever possible to lessen opportunities for mistakes and missed signatures.

* My borrower has several Members, but one of the Members passed away during the year between renewals. . . .

« Some states will recognize the rights of an executor/administrator to step into the shoes of the deceased Member.
Review the Operating Agreement’s dissolution provisions (what happens when a Member dies?) and transfer provisions
(does the O/A allow the executor, administrator or other representative of the deceased to have full rights as an
assignee?).

EASY EXCEPTION: If the LLC is Manager-Managed, so that no Member approval required, Manager can execute
the Lender’s LLC Borrowing Certificate.

34
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{Jclé(ljltl’)(i,;e Diligence- What Do I Do When...? r.mm’;

« The LLC name is listed differently in the LLC Articles / Certificate, the Operating Agreement and the Secretary

of State website. . . .

« Important to get the name correct so that Lender may enforce its loan documents and perfect its interest in any
collateral owned by the LLC.

« Use the name that is listed in the body of the Articles of Organization /
Certificate of Formation (not in the header). (UCC 9-503 provides that
the correct name is the one included in the “public organic record”).
Do NOT use the name shown on the Secretary of State website if
different from the Articles / Certificate.

« If the name in the organic document and the Operating Agreement differs slightly, or if there is a minor misspelling,
use the name listed in the body of the organic document.

Example: Alice’s Tea Cakes, L.L.C. (Certificate of Formation) v. Alice’s Tea Cake, LLC (Operating
Agreement). Prepare closing documents with Alice’s Tea Cakes, L.L.C.

35

LC D(i;e Diligence- What Do I Do When...? ﬁ]]mb
cont

« If the difference between the legal name in the body of the organic document and the Operating Agreement is very
different, time for additional due diligence. The Operating Agreement may or may not need to be amended.

Example: Alice’s Tea Cakes, LLC merged with and into March Hare’s Teacups, LLC. The two LLCs, which
had the same members, determined to be bound by the O/A of Alice’s Teacakes, LLC. Closing Docs should be
in the name of March Hare’s Teacups, LLC (name of the surviving LLC in the Certificate of Merger) even
though the O/A is the one drafted for Alice’s Teacakes, LLC.

36
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{JLC Due Diligence- What Do I Do When...?
cont’(ﬂ

* The LLC I am reviewing is part of a group of LLCs included in a single filing with the Secretary of State. . .

» The LLC is part of a series LLC, which is a collection of LLCs formed under a single organic document. Each
LLC in the series is treated as a separate entity: The Members and Managers of each LLC in the Series will
have separate rights and duties with respect of specific property or obligations and a Member’s rights to profits
and losses will be limited in the series LLC to specific location or operations.

« Example: A medical practice with different locations may organize as a series LLC, with each location
having separate Members and each set of Members being entitled to exercise rights to obtain loans,
pledge property solely with respect to that location as provided for in the Operating Agreement

W
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LC Dyue Diligence- What Do I Do When...?
cont’(ﬂ

* The LLC Operating Agreement has different classes of Members. . ..

» An O/A may provide for two or more classes of Members. Check to see which classes have decision-making
authority to approve the Lender’s loan.

* My Borrower LLC is listed on the Secretary of State website as being administratively dissolved and I’m
being asked to renew their line of credit. . . .

« If our Borrower is shown as “administratively dissolved”, it no longer
exists as a legal entity and cannot make the required representations
and warranties that it is “in_full compliance with all requirements
relating to its organization and continued existence under applicable
law.” To be reinstated, Borrower will need to file the annual report(s)
Jfor the year(s) it has missed and pay all back taxes/fees owing in
connection with such report(s).

i
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"]]"W’ Poll Question: Trusts

In an Irrevocable Trust we are asked to confirm the trust can
borrow and pledge for a particular loan and the power to borrower
and pledge assets for the trust is clear and unambiguous in the
power section of the trust. The review is complete and no further
due diligence needs to be done.

a) True

b) False

Answer:

40
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Overview

Trusts are established and created by a voluntary agreement (no statutory filing required) allowing one person or entity, a
grantor (may be called settlor or other name), transfers legal title to certain assets to another person or entity, the trust. The grantor
may be the same individual as the trustee and/or the beneficiary.

A trust, through the trustee, typically may borrow money. Some common reasons why trusts and/or beneficiaries borrow include:
* Real Estate Purchases
* Invest in Trust Assets
* Asset Liquidation Avoidance

¢ Gain Deferrals

W
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Nature of a Trust

A trust is a legal relationship between one person having an equitable ownership in the property and another person owning a

legal title to the property.

An express trust is created by a direct positive action by Grantor that manifests his intent to create the trust. NOTE: This is the

main type of trust you will be dealing with.

Normally, a contractual entity and no statutory filing required. But, a trust can be imposed (i.e., constructive trust or resulting

trust).

Three parties involved:

Grantor/Settlor
Trustee

Beneficiary

W
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Nature of a Trust

Trusts can be categorized in one or more
ways depending on the way they were
created, the kinds of assets they contain
and/or whether they are revocable or
irrevocable.

v Inter Vivos Trust — aka Living Trust -
Trust becomes effective during the
lifetime of the Grantor/Settlor

v Testamentary Trust - Trust is not
effective until after the death of the
Grantor/Settlor, which is usually built
into the last will and testament

v'Revocable Trust - Grantor/Settlor
reserves the right to revoke (terminate)
or amend the trust

v Irrevocable Trust - Grantor/Settlor may
not revoke or amend the Trust after its
creation

Upon creation of the Trust
relationship there is a separation of
rights in the trust property - who
gets to use the yacht?

v'The Trustee holds legal title to the
property- trustee is the legal entity,
not the trust

v'The beneficiary holds beneficial (or
equitable) title to the property

v'Together they both hold 100%
interest in the property

vIf the Trustee conveys (as usually
happens) — what about the beneficial
owners? Is the purpose of the loan
and the use of funds for benefit the
trust versus other parties and the
fiduciary duty of the Trustee of a:

1. Revocable Trust

2. Irrevocable Trust

i
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Conveyance & Requirements

Trust Conveyance

Whether a trustee of an express trust can convey title depends mainly on the terms of the trust instrument.
v Does the trustee have the clear and unambiguous power to act?
Is the trust active or passive?
Is the person to sign really the Trustee—is he/she the named trustee or how do the successor provisions work?
What is the effect of the termination of the trust?
Confirm that trustee has received valid title (per title report, account or financial statements etc.).

AR NN

Confirm that trustee in his/her capacity can convey title—by finding clear express (unambiguous) grant of authority in
the trust agreement or in some circumstances (land trust) in the conveyance instrument.

Lender may accept trustee powers that are from an incorporated statutory scheme (i.e., F.S. §736.0816) if the power is clear,
express and unambiguous.

CAUTION: For irrevocable trusts the power to act must not only be clear and totally unambiguous, but in addition the actual
loan proceeds must be funded to the trust and the use of the proceeds must benefit the Trust directly, and not a third party (a
non-trust asset or not connected directly to the trust) or particular beneficiary.

W
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Conveyance & Requirements

Trust Conveyance (continued)

Passive Trust
Grant by A to B to trust with no other powers, etc.

If passive or any doubt then require both the beneficiary and
trustee to join in conveyance and opinion of trust counsel.

Multiple Trustees

If you have two, require both to sign—unless the
trust expressly says otherwise.

If more than two, then (pursuant to most State statutes) you
need a majority unless the trust says otherwise. To avoid
mistakes or resolve ambiguity require all Trustees to sign.

Partial Merger

If the trustee is the same as a beneficiary the
best and conservative course is to require that
both the trustee and beneficiary execute the
conveyance as trustee and individually.

Trust Terminated

Terminate on its own terms by time or death
or by operation of law (i.e. merger).

If Trust terminates, who can conve}xg‘! Trustee
(if wind up provision) or Beneficiary (if
silent).

Requiring both is the best course of action.

W
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Conveyance & Requirements

Trust Requirements

Look for express authority for Trustee to complete the act required:

v Borrow

v" Borrow and Pledge
v Pledge only
v

Guaranty or act on behalf of the pledging or borrowing entity

The Lender or its lawyer will review and inform you whether the trustee has the

required express power and if not what requirements are necessary to complete

the transaction.

i
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Conveyance & Requirements CM’

Trust Requirements (continued)
Here are five scenarios that you will typically see and should be familiar with:

1. The trustee has no powers or only incorporates the statutory power. If the statutory power is express and clear for the action requested
then that power can be relied on based on the statute. If the statute does not expressly and clearly cover the requested action then
Lender will require either: (x) if the trust is revocable and the State statutes contains a “direction of grantor” provision a separate
Direction of Grantor document may be provided by the legal department or such document may not be necessary; (y) if the trust is
revocable, an amendment to the trust (prepared by customer’s trust counsel) or (z) an opinion letter, if appropriate or even possible,
stating that the action is authorized (again by customer’s counsel relying in consents or other appropriate documentation).

2. The trustee is the borrower and the trustee has a common provision to Borrow AND Pledge. Good news the power is there.

3. The trustee is borrowing and pledging and the trustee has a common provision to Borrow AND Pledge. Good news the power is
there.

4. The trustee is only pledging collateral for a loan to any entity other than the trust (grantor, beneficiary, grantor’s business etc.) and the
trust has a common provision to Borrow AND Pledge. Problem. The trust says the trustee can borrow and pledge not OR! So the
power is not there. Lender will require an amendment, opinion or that the loan must be restructured so the trustee has the power and
the money is funded to the trustee - Unless the direction of Grantor exception if available.

5. The trustee is only acting as guarantor. Most trusts do not provide an express power for the trustee to guaranty debt. If the power is
not clearly present for the trustee to guaranty a loan that is a problem. Lender will require an amendment, an opinion, if appropriate or
even possible, or direction of Grantor exception.

51
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Entity Due Diligence: Trusts
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Situations & Renewals lef

Trust Situations

Q When a Trust Certificate is appropriate - for transactions that are not using outside counsel to close the transaction, it will
be prepared by the legal department.

Q When a Direction of Grantor/Settlor is appropriate - for transactions that are not using outside counsel to close the
transaction, in States that have a statute empowering the Grantor/Settlor the power to direct actions even if not expressed or
if contradictory to the trust then if the Legal Department deems the document as necessary in each particular transaction it
will be prepared by the legal department and attached to the email sent after review. Example of such statutory power is
F.S. §736.0808 and N.C.G.S. § 6C-8-808. See Addendum providing a list of States showing which States have the direction
powers and which do not.

Q When an opinion of the Trustee’s Counsel is appropriate or an amendment - when the express power is not in the trust
agreement and the Direction of Grantor option is not available by statute.

Q If the Trustee and the Beneficiary are the same parties, there may be a merger problem and we should require the signature
of John Doe, as Trustee and John Doe, individually.

Q When the Trust is a Revocable Trust, Lender should require the signature of both the trustee and the Grantor/Settlor for
basic and essential loan documents (note, guaranty, all security agreements).

53

Situati &R 1 ]”[rl
The trigger for a trust review in connection with a renewal transaction is: (i) will the trustee be signing anything at renewal (note, security
agreement, guaranty etc.), and (ii) if the answer is yes, then a new review and certificate is required at renewal.

If relying on an in-file guaranty in connection with the renewal of an exiting facility, and the trustee will not be signing any documents at
renewal, then a new review/certificate is not required.
Examples:
Straight Renewal of a loan to a third party (non-trust obligation) secured by in-file collateral consisting of trust assets - new review
and approval are not required.
* Renewal and Increase of a loan secured by in-file collateral consisting of trust assets - new review and approval are required.
Cross Collateralization of a new loan to in-file collateral consisting of trust assets - new review and approval are required.

« Trust as Borrower: If the trust is a borrower, a new review and a new trust certificate or opinion are required if the trustee will be
executing the renewal promissory note.

* Trust as Guarantor/Pledgor of Collateral Only: Renewals and extensions of an existing transaction do not require a new review (i) if the
trustee(s) will not be executing new documentation in conjunction with the renewal and extension and (ii) the renewal will not increase
liability of the trustees.
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Overview c]]][ﬁa

Definition of a Partnership: A legal form of business operation between two or more individuals who share
management and profits. The federal government recognizes several types of partnerships. The two most common
are general and limited partnerships

There are three types of Partnerships:
» General Partnerships

»Limited Partnerships

»Limited Liability Partnerships

If your business will be owned and operated by several individuals, you'll want to take a look at structuring your
business as a partnership. Partnerships come in two varieties: general partnerships and limited partnerships. In a
general partnership, the partners manage the company and assume responsibility for the partnership's debts
and other obligations. A limited partnership has both general and limited partners. The general partners own
and operate the business and assume liability for the partnership, while the limited partners serve as investors
only; they have no control over the company and are not subject to the same liabilities as the general partners

A limited liability partnership, or LLP, is a relatively new creation. It operates much like a limited
partnership, but gives each member of the LLP protection from personal liability, except to the extent of their
investment in the LLP. Generally, partners in a limited liability partnership aren't responsible for another partner's
debts, obligations, or liabilities resulting from negligence, malpractice or misconduct

58
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General Partnerships

Originators and Underwriters are confronted with issues surrounding general partnerships when underwriting various
types of loans:

A General Partnership:
Is an association of two or more persons who carry on a business for profit as co-owners (F.S. 620.56)

Is a voluntary contractual creature (not Statutory)
Statute exists to help fill in holes and provide guidance on issues a partnership agreement does not cover

General Partnerships vs Joint Venture
Joint Venture is usually limited to a single transaction
General Partnership is formed for the transaction of a continuing business

Usually, a general partnership and joint venture are treated the same

W
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Characteristics of a General Partnerships cmm;

The following are characteristics of a typical general partnership:

Terminates upon the death or departure of a partners unless the partnership agreement expressly states otherwise
Provides for unlimited personal liability

Discuss use of guaranty agreements-but still recommend use of separate guaranty agreements

Includes federal income tax advantages-pass through

Requires valid consideration

Is considered an expressed or implied contract

Is voluntary and based on trust and confidence-not a statutory creature

61

General Partnership Requirements ﬁ]]mb

Written articles of agreement are not necessarily legally required. However be aware that the legal department
recommends and Credit Policy requires that we only lend to general partnerships that are in writing

If applicable, partnership name must comply with the Fictitious Name Statute or can voluntarily (not required) register
with the Secretary State under FRUPA

Statement of Partnership

Certificate of Partnership

Review partnership agreement for conveyance

Who has authority

Who can sign

All partners should sign unless otherwise explicitly stated

To document the general partnership, the Bank requires:

The resolution must be fully completed, including special provisions for the partnership to:
Pledge assets or provide guaranty agreements

Our resolution requires all General partners to sign the resolution

You must determine:

What limitation or prohibitions are there on borrowing, pledging, etc.

62
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L] L] L]
Limited Partnership Nature C]]]“F
Is a partnership formed by two or more persons
Has one or more general partners and one or more limited partners
Formation is governed by statute
Is formed by:
» Completing the certificate of limited partnership
+ Submitting annual reports thereafter to the Dept. of State
« Existence of the entity occurs on the date of filing or later effective date
+ Can have both general and limited partners
Limited Partnership Requirements
The name of a limited partnership should contain the word “limited” or LTD
The name used must also be distinguishable from that of any other entity or filing organized or registered under the law
of:
» The state of Florida, or any state in which the filing takes place
+ Limited partnerships are controlled by FRUPA or the law of the state in which the limited liability partnership
is formed
64
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Limited Partnership Nature & Characteristics

Limited Partnership vs General Partnership

Difference:

Florida statute requires filing of certain documents for formation of a limited partnership.
Made up of General Partners and Limited Partners not just General Partners

Limited Partners are passive investors and have no liability beyond their investment as long as they do not
become managers or active partners

Provides for a professional manag t through the General Partner
Characteristics of Limited Partnership

« Is a blend between a general partnership and a corporation

« Consists of both limited and general partners

« Has limited partners that do not participate in control of the business and is not liable for obligations of the
partnership

« Has a general partner(s) that manages the business and is personally liable for the obligations of the
partnership

« Is a pass-thru entity for tax purposes but does not have the dissolution issues of a general partnership

W
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Limited Partnership: Conveyance Requirements

There are documents that must be reviewed that conveys ownership to the limited partnership. These documents include:
Certified copy of the Limited Partnership Agreement from the Department of State.

An affidavit filed in public records for limited partnerships that own real estate regarding who is authorized to sign.
Annual filing

v By May lst in Florida

v Date may be different-other sates

v May not be a requirement for all states

v If the filing is not made, the State can move to dissolve

v Dissolution does not impair prior obligations

v Partnership Certificate

Certificate of Good Standing

v Name of partnership, duly organized on (date) and in good standing through the current year

v Should be of recent date (30 days)

i
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Limited Partnership Requirements and Laws lef

The exact name and address of the partnership’s resident agent for service of process should be made a part of the loan
file

If the limited partnership owns interest in R/E, then the partnership is required to have the above information

For R/E transactions, the general partner may execute and record a partnership certificate in the county where the
limited partnership owns property

For a foreign limited partnership that transacts business in Florida

+ The foreign jurisdiction governs organization and formation

» Needs to register in Florida and obtain a certificate of authority-Failure to file will not impair obligations
Lender may require the guarantee of any individual limited and/or general partner under a separate guarantee agreement
The name of the limited liability, general or limited partnership must end with:

RLLP LLP

Registered Limited Limited Liability Partnership
Liability Partnership

67

Limited Liability Partnerships Cm[w)

A limited liability partnership is defined as either:

* A limited partnership that votes to become a LLP and files a statement of qualification under the Registered
Limited Liability Partnership Act

» A general partnership that votes and authorizes the amendment of its partnership agreement to change to the status
of LLP and files a statement of qualification with the Department of State

Nature of Registered Limited Liability Partnership

Obligations are the responsibility of the partnership-not any individual partners-solely by reason of being a general
partner. So the general partners are no longer liable

RLLP-mere registration does not waive nor relieve general partner from liability of existing obligation
In Florida need to add to list filed with state for obligations that partners remain liable

68
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Merger or Conversion

Merger or Conversion
Florida or other states that adhere to the State Revised Uniform Partnership Act governs all partnerships and defines a
partnership as an entity distinct from its partners

Conversion means that:
»The old/converted entity is not dissolved but is converted to a new entity
»>All assets and liabilities transfer to the new entity
The effects of the conversions are that:
»The Florida Documentation Stamps are not triggered
»No new stamps or payments are required
»No new Tax ID number is required, but still may be changed

W
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Merger or Conversion, continued cm[ﬁa

FRUPA provides for the conversion of:
« General partnership into a limited partnership and visa versa
* Merger with other general or limited partnerships, and
+ All liens and debts will be unaffected

Other statutes allow a wide variety of cross entities to convert to other entities with the same consequences as described
herein.

If a merger or conversion has occurred Credit should be alerted as they may want to review financial changes and
consequences.

Even though assets and liabilities are the same, if a name changes a UCC3 amending the UCCI1 to change to the new
name must be filed within 4 months of the change of name (9-507(c)).

Conversion Certificate

The Bank needs evidence of the Merger/Conversion supplied by Borrower. Certified copy is always best but not
required.

For Merger, Articles of Merger of record with Secretary of State or other required Central Filing Agency (old entity
does not have to be the surviving party)

For Conversion, certificate should be obtained and include the following:
« The date and jurisdiction in which converting entity was organized
« If name or jurisdiction has changed we need documentary evidence of the changes

« The new name matches the new organizational documents which must be reviewed
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Types of Letters of Credit

m Commercial Letter of Credit
m Reduces the risk of nonpayment

m Standby Letter of Credit
m Reduce the risk of nonperformance
= Want to take as collateral
= Add liquidity
= Substitute credit
= Shift litigation costs
= Ensure prompt payment

W
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Differences in Letters of Credit

m Commercial Letters of Credit

m Involve the payment of money under a contract of sale.
= Rely on documents.

m Commercial issuer expects to pay the letter of credit unless something has gone
wrong.
m More standard and follow a pattern.

i
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Differences in Letters of Credit

m Standby Letters of Credit

m Beneficiary submits documents that demonstrate that the applicant/obligor has
not performed.

= Rely on conclusory certificate.

m Issuer does not expect payment as it occurs when something has gone wrong.
m Issuer is primarily liable.

» Can arise out of a number of unique circumstances.

W
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Differences in Letters of Credit

m Standby Letters of Credit

m Foreign Equivalents:
= Guarantee
= First Demand Guarantee

= Simple-Demand Guarantee

i
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Nature of a Letter of Credit CWJ

Nontransferable: Unless expressly stated the letter of credit is NOT
transferable.
m If expressly stated, transferable only upon the Execution of an Amendment or

m Transfer form to the letter of credit, signed and agreed by the issuer,
beneficiary, and assignee.

m Assignee can draw on the letter of credit when it is a True Transfer.

77

Nature of a Letter of Credit CW’

m Can assign the proceeds

m Less secure because assignee is dependent on the assigned beneficiary to draw
on the letter of credit.

m Requires agreement

m [rrevocable

= Must have
» (X) Expiration Date or
m (Y) Evergreen Clause

78
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Sample Letter of Credit Cm“r’

1.) [Name, address, of issuing Bank]
IRREVOCABLE LETTER OF CREDIT NO..
Date:

2.) TO: [Name and address of Beneficiary]

We hereby open our Irrevocable Letter of Credit No. in your favor for the account of [Name and address of customer] up to an aggregate amount of
available by your draft(s) drawn at sight on Bank, Atlanta, Georgia (3.). All drafts must be accompanied by the original of this letter of credit, and any
amendments thereto, and your statement, signed by an official of your Company stating:

4.) “[The Customer] has defaulted under the terms of an agreement dated

5.) [If the L/C is to be transferable]

This Letter of Credit is transferable in its entirety. The transfer will be effected upon our receipt of your written request for transfer in accordance with Exhibit 1 attached hereto,
accompanied by the original letter of credit and amendments, if any, along with our transfer fee of .25% (minimum $250.00). {This fee can be negotiated between the customer
and the beneficiary as to who is paying the fee.}

6.) All Drafts drawn hereunder must be marked “Drawn under Bank Irrevocable Letter of Credit No. dated

7.) We agree with you that all drafts drawn under and in compliance with the terms of this Letter of Credit shall be duly honored upon presentation and delivery of the
documents specified above to the below address on or before (Expiry Date).

8.) {If the L/C is supposed to be auto extended every year, I'd include the following paragraphalso.} It is a condition of this Letter of Credit that it shall be deemed automatically
extended without amendment for one year from the expiration date hereof, or any future expiration date, unless thirty (30) days prior to any expiration date we send notice to
you by certified mail, return receipt requested, or overnight courier, that we elect not to consider this letter of credit renewed for any such additional period. Such written notice
will be given at the address set forth above or at such other address as may be given to us by the then current beneficiary.

9.) This letter of credit is subject to the International Standby Practices 1998.
10.) Bank
By
name, title

79

Letters of Credit Relationships cm[l’r

m Unique undertaking by one party
(the issuer) to substitute its financial
strength for that of another party (the
applicant-our customer).

80
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Letters of Credit Relationships cmm;

m [ssuer and Beneficiary
m Letter of Credit Undertaking

» Beneficiary and Applicant
m Underlying Contract

m Applicant and Issuer
m Application Agreement

81
. ° .
Letters of Credit Relationships ﬁ]]mb
3 (1) Underlying Contract .
T
(3) Letter of Credit
(2) Application
(4) Confirmation
l of Credit

ISSUER CONFIRMING

(Bank) (3) Letter of Credit BANK
82

41



2/3/2026

Review Application

. Additional Terms and Conditions

#1) Bank authorized to honor drafts presented pursuant to the terms
#2) Agreement of applicants to pay upon demand (reimbursement)
#3) Issuer/Bank’s responsibilities and liabilities

#4) Collateral-general and specific

#5) Applicant’s representations and warranties
Event of default

W
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A Letter of Creditis NOT ...

* Surety Contract

* Loan Commitment
* Line of Credit

* Guaranty

* Contract

» Maybe best choice other than holding cash?

i
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Documentary Drafts

+ Standby Letter of Credit
— Only requires a draft alone
— Also called, “Clean” or

— Draft accompanied by a statement

W
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Governance

* Governed by:
— Article 5 of the Uniform Commercial Code (UCC) and
— Uniform Customs and Practice for Documentary Credits No. 500 (UCP No. 500/Uniform Customs) or
* Specifically designed for Commercial Letters of Credit
— International Standby Practices Rules (ISP 98)
* Specifically designed for Standby Letters of Credit

i
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Governance

* Case Law

* Agreed upon rules

* Independence Principle: Beneficiary NOT subject to defenses
arising out of underlying transaction.
— Temporary Restraining Order (TRO)

* Creates tension between applicant/customer
* Possible law suit as a remedy to recover funds

W
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Frequent Uses

* Real Estate Development
* Secure a note

* Secure payment

* Leases

* Sales of goods

i
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Questions? CWJ

* Thank you!
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Overview

This presentation is for instructional purposes only. The information contained herein include the
minimum facts necessary to reach conclusions in respect to Florida Documentary Stamp Tax and Out of
State Closings. The liability of the taxes are completely dependent upon the particular facts and
circumstances of any given obligation.

Documentary Stamp Tax

Documentary Stamp Tax is an “excise tax” due on promissory notes and other written obligations to pay
money which are made or delivered in the State of Florida. §201.08, Fla. Stat. This includes loans that
are not originated in the Florida bank which are executed or delivered to in the State of Florida or loans
which are collateralized by mortgages or liens filed or recorded in Florida.

Documentary Stamp Tax is levied at the rate of $.35 per $100 (or portion thereof) of the amount
financed. Florida law limits the maximum tax due on notes and other written obligations to $2,450 for
loans that are not secured by mortgages or liens filed or recorded in Florida (not including a simple UCC
financing statement filing).

NOTE: Failure to pay the taxes subjects parties to additional interest liability as well as possible criminal
sanctions. Neither promissory notes and other written obligations to pay money or mortgages are enforceable in
any court of the State of Florida until all y Stamp Tax and/or ible Tax have been paid.

W

“The State of Florida does not
have individual, partnership, S
corporation, or trust income taxes.
However, Florida imposes Sales
Tax on sales and rentals of many
items, a 5% Income Tax on C
corporation income, and
Documentary Stamp Tax and/or
Intangible Tax on certain debt
obligations.”

WP
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Out of State Closings for Florida
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General Provisions of Florida Law

Types of Documents Subject to the Taxes

Documentary stamp tax is levied on documents as
provided under Chapter 201, Florida Statutes (E.S.).
Documents subject to the tax include:

« Deeds

- Bonds

« Notes and other written obligations to pay money

« Mortgages, liens, and other evidences of
indebtedness

NOTE: To avoid double taxation where there is both a

written obligation to pay money and a mortgage in

the same transaction, a notation should be made on

the written obligation to pay money that the proper

stamps have been affixed to the mortgage, trust deed,

Documentary Stamp Tax

Documentary Stamp Tax is imposed on promissory notes, non-negotiable
notes, written obligations to pay money and assignments of salaries, wages or
other compensation, which are made, delivered, sold, transferred or assigned
in Florida.

(a) The tax is payable only on the principal amount financed and not on
unearned interest.

(b) Contingent obligations are generally not taxable, unless secured by a
recorded Florida mortgage or other lien on Florida real, tangible or intangible
property.

(c) In order for a document other than a promissory note to be taxable, there
must be (i) a written promise to pay, (ii) a sum certain, (iii) which is signed by
the borrower and (iv) either executed or delivered to the Lender in the State of
Florida.

W

security — agreement or
indebtedness.

(d) The maximum amount of tax payable on a note or other obligation not
secured by a mortgage, deed of trust or other lien filed or recorded on Florida
real, intangible or intangible property is $2,450.00. In effect, the cap applies
to any obligation in excess of $750,000.00. The Florida legislature essentially
assumed that borrowers and lenders would prefer to pay $2,450.00 than to
incur the costs and inconvenience to execute and deliver the relevant
documents outside of Florida.

evidence of
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General Provisions of Florida Law cm[rr

Loan Executed and Delivered Only Documentary Stamp Tax will be due since there is no Florida mortgage. Example: On a revolving loan

in Florida — Not Secured by in the amount of $750,000.00, Documentary Stamp Tax in the amount of $2,450.00 is due. This loan is

FL Real Property: subject to the statutory cap.

Loan Executed and Delivered Both Documentary Stamp Tax and Intangible Tax, which tax is due and payable upon recording of the

in Florida —Secured by FL Florida mortgage. There is no ceiling or cap on the amount of tax due. Example: On a non-revolving loan in

Real Property: the amount of $755,050.00, Documentary Stamp Tax in the amount of $2,642.85 and Intangible Tax in the
amount of $1,510.10 are due.

Loan Executed and Both Documentary Stamp Tax and Intangible Tax, which tax is due and payable upon recording of the Florida

Delivered out of Florida — mortgage.

Secured by FL Real Example: On a revolving loan in the amount of $850,000.00 in which a Florida mortgage is the only real

Property: estate involved in the transaction, Documentary Stamp Tax in the amount of $2,975.00 and Intangible Tax in
the amount of $1,700.00 are due.
Example: On a revolving loan in the amount of $850,000.00 in which a Florida mortgage is the only real
estate involved in the transaction and the mortgage limits recovery to $750,000.00, Documentary Stamp Tax
in the amount of $2,625.00 and Intangible Tax in the amount of $1,500.00 are due.
NOTE: If the mortgage limits recoverability, Documentary Stamp Tax is calculated at the greater of the
formula amount, where Intangible Tax is calculated at the lesser of the formula amount.

- The loan is not subject to Documentary Stamp Tax (or Intangible Tax) provided the Florida lender can establish that the
Loan Executed and Delivered . .
out of Florida — NOT Secured b note, loan agreement, and other documents are made and executed by the borrower outside the state of Florida and
FL Real Property):, physically delivered to the lender outside the state of Florida.
NOTE: The Florida Department of Revenue presumes a note was executed in Florida if the note is made payable to a
Florida lender and held in the Florida lender’s files.
96

48



2/3/2026

WP

Consequences of Failure to Pay Taxes

Commercial Lending Operations
Out (Slf1 Sta&eLClosglng§ ofp Florida
oans

Originate

97
Consequences of Failure to Pay Tax Cmm;
Important Note Parties Liable for Remittance of Taxes
The statue provides that its application is not Unless specifically exempt, all parties to a taxable document are liable for payment of the tax owed.
limited by the expiration of any applicable The parties to the transaction may agree among themselves as to who shall pay the tax, but such
S agreement does not relieve the others of liability if the agreement is not followed.
statute of limitations on assessment or s
. . ek
collection of the omitted tax. Interest and Penalties id ;
A It, the Department of R ! '
§ @ resul, the Uepartment of Revemues For all tax payments due prior to January 1, 2000, interest at the rate of one percent (1%) per month
iti be that dl f how 1
position may be that regardiess of how fong based upon the amount of tax not paid will accrue from the date the tax is due until paid.
ago the original note was executed, penalties
and interest in addition to tax must be paid on a Enforceability of Taxable Documents ‘
renewal now in order for future renewals to be Enforceability of Taxable Documents: A taxable instrument is not enforceable in any court in the state
exempt. until the tax due thereon is paid. Klein v. Royale Group, Ltd., 578 So. 2d 394 (Fla. 3rd DCA 1991).
98
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Out of State Loan Closings CT'"F

Loan not Originated in Florida may be Subject to Taxes

Even though a loan is originated in another state, governed by the laws of another state and is not secured
by Florida real estate, the loan is subject to Florida Documentary Stamp Tax if the loan is closed in
Florida. The promissory note and other loan documents may be brought into the State of Florida for
safekeeping.

Proof sufficient to establish that a note is not subject to tax includes:
(1) a sworn affidavit made before an out-of-state notary public at the time of signing of the note by the

borrower(s) and delivery of the note to the lender attesting that the signing and delivery occurred in the
presence of the out-of-state notary; or

(2) any other proof that the borrower made, executed, and delivered the note in another state to a Florida
lender.

Aeronautical Closings

If the closing occurs aeronautically, the Aeronautical/International Closing Affidavit must be executed by a
Bank officer, borrower, and two licensed pilots of the aircraft (one will sign the affidavit and the other will
act as a witness) that confirms the documents were signed in international airspace.

CAUTION: The Department of Revenue has not officially recognized Aeronautical Closings, and
has made it clear the Department does not favor aeronautical closings. Also it is may be dangerous
for people to fly in private plane.

Maritime Closings

If the closing occurs maritime, the Maritime/International Waters Closing Affidavit must be executed by a
licensed captain (not a Notary Public - NO EXCEPTIONS), Bank officer, and borrower that confirms
the documents were signed in international waters.
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Concerns

1.Inconsistencies in completion of affidavits and confusion
on how to properly execute/ send documents to Florida.

2) Outside Counsel altering Bank Affidavit forms.

3) Doc Stamp due diligence not performed prior to
submitting to Doc Prep for loan docs.

Challenges

1) Procedures are not being followed in order to
avoid  Florida documentary stamp tax on
Standard prepared loan packages.

2) Borrowers are bringing loan documents back to
other State and mailing to Florida.

3) Not receiving all executed documents back (i.c.,
receipt of signature pages only, etc.).

Risks

1) The State of Florida may not tax
transactions that are closed completely
outside the state, if properly executed,
delivered, and accepted.

2)The executed documents must first
go to Florida to complete the delivery
requirement. If the documents come to
New York first after execution, the
transaction will be taxable.

W

Recommendations

1) Borrower should execute loan documents at a
Branch (or other selected location) with a
designated Agent.

2) RM conducts a conference call with Borrower and
Notary to facilitate execution of documents.

3) Borrower must FedEx loan documents immediately
after signing from the state in which they were
executed to Florida office..

4) It is the responsibility of the Closer to verify
previous Doc Stamp and Intangible Taxes have been
paid on Florida loans prior to requesting loan
documents. This information should be relayed in
Special Instructions.

101

51



