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Key Documentation and Loan Agreements
Ten (10) Things You Need to Know
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Thing No. 1: Pre-negotiation agreements
(PNAs) are good for you (Slide 1 of 3)

* A letter agreement executed when the loan is in default or about to
be in default. Bankers Trust Co. v. Basciano, 960 So. 2d 773 (Fla. 5t
DCA 2007)

* Windsor I, LLC v. CWCapital Asset Management LLC, 2017 WL
3499919 (Del. Ch. 2017): Borrower could not force CWCapital to
engage in ‘meaningful, good faith negotiations’ under pre-negotiation
agreement. Agreement did not require that CWCapital negotiate at
all; implied duty of good faith and fair dealing did not give rise to
obligation to negotiate that was not present in underlying agreement;
specific performance not available to borrower




PNA — basic terms — (Slide 2 of 3)

* Parties to embark on negotiations

* No novation, promise or amendment unless in writing and signed by
both parties

* Recognition of lender’s ownership of loan

 Recognition of lender’s standing to negotiate a workout /
modification / forbearance

PNA — accretive value if you can get it — (Slide
3 of 3)

* Recognition of lender’s standing to foreclose

* Acknowledgment of:
* lender’s standing to foreclose / prosecute an enforcement action
* default status of loan
* amounts owed on loan
* validity and enforceability of loan documents
* correct legal description of property
* lack of defenses / counterclaims
* amount / type of adequate protection for lost note
* personal jurisdiction of court over borrower

* release of claims — Summit Mt. Holding Grp., LLC v. Summit Vill. Dev. Lender 1, LLC,
2024 U.S. Dist. LEXIS 216600 (D. Utah 2014).
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Thing No. 2: Erroneous satisfactions of notes
and mortgages are fixable

* All Real Estate Title Services, Inc. v. Vuu, 67 So. 3d 260 (Fla. 2d DCA 2010):

* “Cancellation or renunciation of a promissory note and release of security is
ineffective if it is unintentional or procured by mistake” ... “thus, the Vuus’
unintentional renunciation of the note by way of the mistaken satisfaction of
mortgage did not, and could not, have extinguished their rights under the note.”

* To the same effect: Smith v. Bank of America, N.A., 2014 U.S. Dist. LEXIS 28900 (M.D.

Fla. 2014).

* But mistake can affect priority of the reestablished mortgage. Cherry v.
Chase Manhattan Mortg. Corp., 190 F.Supp.2d 1330 (M.D. Fla. 2002:
Erroneous satisfaction can be vacated absent harm to rights of innocent
third parties.

Thing No. 3: Missing legal descriptions can be
fixed

* Losner v. HSBC Bank USSA, N.A., as Trustee, 190 So. 3d 160 (Fla. 4th
DCA 2016): Mortgage lacking legal description can be reformed and
foreclosed only if clear and convincing evidence proves proper legal
description that was omitted.

 Salam v. U.S. Bank, N.A., 233 So. 3d 473 (Fla. 4t DCA 2017): A street
address and parcel ID number is sufficient where a metes and bounds
description has been omitted.
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Thing No. 4: Covenant defaults are
sometimes enforceable

* Delgado v. Strong, 360 So. 2d 73 (Fla. 1978):
» “[a] technical default occurred by failure of the [respondents] to insure the subject

property.” ... ‘despite the technical nature of respondents’ default, the security was
in fact placed in jeopardy and, accordingly, foreclosure was proper.”

* But covenant default needs to place property in jeopardy

* David v. Sun Fed. Sav. & Loan Ass’n, 461 So. 2d 93 (Fla. 1984): Foreclosure upon
covenant default denied when acceleration unconscionable and result inequitable
and unjust — where breach technical and collateral not in jeopardy

* Liberty Home Equity Solutions, Inc. v. Raulston, 206 So. 3d 58 (Fla. 4th DCA 2016):
Failure to pay property taxes and hazard insurance premiums justified foreclosure
even though lender could have rolled expenses into credit line and cured defaults

Thing No. 5: Sometimes forbearance agreements
are good, even if you don’t want to forebear

A forbearance agreement can:
* fix scrivener’s errors in loan documents, legal description, etc.

* include acknowledgments of standing, validity of loan documents, default
status of loan, amounts due on debt, lack of defenses and counterclaims,
waiver of defenses and counterclaims, otherwise disputed statements of fact
that help with summary judgment

* include a release

* include a valid confession of judgment if a lawsuit is pending
* include a waiver of garnishment exemption

* provide additional collateral / additional guarant(ies)

* |t can significantly improve your position heading into litigation
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Thing No. 6: Watch your paper trail

* Evidence of why actions / inactions occurred often needed to refute
borrower’s defenses and counterclaims

* Clear evidentiary trail provided by:
* internal memoranda
* meeting notes
* e-mails
* correspondence
e committee minutes / notes

* Maintain the evidentiary trail, and don’t create contradictions in it

9
Thing No. 7: E-notes are valid in Florida (Slide
1 of 2)
* Rivera v. Wells Fargo, N.A., 189 So. 3d 323 (Fla. 4th DCA 2016):

* E-notes are fully recognized and enforceable in Florida. Electronic signature
presumed valid unless borrower introduces evidence proving it was forged or
unauthorized.

* Florida has The Uniform Electronic Transactions Act - § 668.50, Fla.
Stat. (2022)

* “Transferable record” is an e-note.

* Must have a “single authoritative copy” of the e-note that is unique,
identifiable, and, with certain, exceptions, unalterable. That’s the original e-
note.
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Thing No. 7: E-notes are valid in Florida —
continued (Slide 2 of 2)

Rivera v. Wells Fargo Bank, N.A., 189 So. 3d 323 (Fla. 4" DCA 2016:

The e-note, on its face, is a “transferable record” because it is an electronic record that would be a
note under chapter 673 if it were in writing, and its issuer expressly agreed on its face that it was a
transferable record. § 668.50(16)(a). The bank's evidence proved that Fannie Mae had control of
the e-note by showing that the bank, as Fannie Mae's servicer, employed a system reliably
establishing Fannie Mae as the entity to which the e-note was transferred. § 668.50(16)(b).
According to the bank's evidence, the bank's system stored the e-note in such a manner that a
single authoritative copy of the e-note exists which is unique, identifiable, and unalterable. §
668.50(16)(c)1.

* Comment 3 to Uniform Electronic Transactions Act suggests “single
authoritative copy” can be obtained by use of trusted third party
registry system — as for transfer of securities entitlements under
Article 8 of UCC.
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Thing No. 8: Spousal guaranties do not violate
ECOA [Reg. B] in Florida

* Regions Bank v. Legal Outsource PA, 936 F.3d 1184 (11t Cir. 2019),
cert. den. Phoenix v. Regions Bank, 140 S.Ct. 2760 (May 18, 2020):
ECOA not violated by spousal guaranty requirement

* 11th, 7th and 8t Circuits hold ECOA not violated by spousal guaranty
requirement. 6 Circuit holds ECOA is violated.

 6th Circuit: Kentucky, Michigan, Ohio and Tennessee
e 7th Circuit: lllinois, Indiana, Wisconsin

* 8t Circuit: Arkansas, lowa, Minnesota, Missouri, Nebraska, North
Dakota, South Dakota

e 11t Circuit: Florida, Alabama, Georgia

12

2/3/2026



Thing 9 — Self help repossession is perhaps
broader than you think

* Hohns v. Thompson, 350 So. 3d 788 (Fla. 5t DCA 2022): A secured
creditor can self help repossess collateral without judicial process if it
can do so without breaching the peace. This self-help repossession
includes the ability for the secured creditor to transfer stock
certificates held as collateral to itself, and then dispose of them via
public or private sale pursuant to Article 9.
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Thing No. 10: Uniform Receivership Act

* Florida has enacted the Uniform Commercial Real Estate Receivership
Act — §§ 714.01 — 714.28, Florida Statutes (2024)

* This Act makes it easier for a lender to get a receiver appointed in a
commercial real estate loan context

* The Act authorizes the court to allow the receiver to market the real
property and sell it directly to a third party privately, without a
traditional foreclosure sale auction — thus potentially avoiding the
lender having to take title and hold the property for resale
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Thanks for coming!!

* Ed Foster — Losey PLLC — efoster@|osey.law

* Mike Andersen — mikepandersen59@gmail.com
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