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Topics we’ll cover today:

Recent tax developments affecting charitable
organizations and donors.

Core concepts in charitable giving, including various
501(c)(3) entity structures and basic estate planning
principles involving charitable giving.

Sophisticated techniques for maximizing charitable
impact and achieving estate planning objectives, such as
charitable trusts, donor-advised funds, and strategies for
gifting different asset classes.

Strategically incorporating charitable giving into an
overall estate plan to achieve both philanthropic goals and
tax-efficient wealth transfers



Recent developments:

Exempt Organizations:

» Increase in college and university endowment excise tax
on private colleges and universities that have income
producing non-charitable use assets of over $750,000 per
student from 1.4% up to 8%.

« Expand the definition of a “covered employee” under Code
4960 to include any current or former (tax years
beginning after 2016) employee of an applicable tax-
exempt organization (ATEO), includes all employees with
over $1 million in section 4960 remuneration (not just
highest five compensated employees). 3



Recent developments:

Charitable Donors:

 Individuals who make cash contributions to public
charities but that do not itemize eligible for a deduction of
up to $1,000.

« Individuals have 0.5% floor on itemized charitable
contributions deductions.

e Individuals that itemize can deduct cash contributions to
public charities up to 60% of AGI (made permanent).

« Corporations have 1% tloor on charitable contributions.



Types of Tax Exempt
Organizations:

« Section 501(c) Organizations
« Section 501(c)(3) Public Charities
* Section 501(c)(3) Private Foundations

 Donor Advised Funds



Selecting Charitable Technique
Depends on Multiple Factors...

» Type of Asset
 Existing or potential tax event
 Philanthropic goals

 Estate planning



What we have...
Cash

Liquid investments
Retirement Accounts

Business Interests
e C Corporation stock (QSBS?)

* S Corporation stock
« LLC/Partnership interests

Real Estate Assets

Tangible Personal Property



Why we give...

» Personal philanthropy
» Tax Advantages
» Estate Planning

» Tax Advantages

 Effect Social Change

» Tax Advantages...



Possible Goals

* Reduce income tax liability (whether recurring or
non-recurring)

* Reduce estate and gift taxes
 Create legacy of philanthropic giving
 Control philanthropic giving and timing

« Generating income while also pursuing philanthropic
goals

» Pass appreciated property to heirs while reducing gift
and estate tax consequences



Charitable Planning Options

* Donate cash or property (including
business assets, real property, easement,
etc.) to existing public charity

* Set up and donate to private foundation

* Donate to donor advised fund sponsored
by existing public charity

* Create/fund charitable remainder trust
» Create/fund charitable lead trust
» Enter into charitable gift annuity
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Charitable Trusts

* Charitable Remainder Trusts: generate an income stream for donor/heirs during life or
for a term of years and then the remaining assets are passed to designated charity(ies).

Donor receives income tax deduction at time of trust funding.
Trust is tax exempt.

Charitable Remainder Annuity Trust (CRAT) pays a fixed amount to one or more
beneficiaries annually.

Charitable Remainder Unitrust (CRUT) pays a fixed percentage of trust assets to one or
more beneficiaries each year.

* Charitable Lead Trusts: provide income to designated charities for a set period of years
and then the remaining assets revert back to the donor or are distributed to heirs.

Grantor trust: Donor receives income tax deduction at time of trust funding and is then
responsible for income taxes on future trust income.

Non-grantor trust:. Donor does NOT receive income tax deduction, but trust is allowed
an unlimited charitable income tax deduction for the income paid to charity.

Charitable Lead Annuity Trust (CLAT) pays a fixed amount to one or more charities
annually.

Charitable Lead Unitrust (CLUT) pays a fixed percentage of trust assets to one or more

charities each year.
11



Charitable Gift Annuity

* Donor and charity enter into contract (not
trust).

* Donor makes donation of cash or property
and receives fixed annuity payments.

« Donor may be eligible for income tax
deduction based on Donor’s life expectancy
and the anticipated income stream.

* Donor subject to partial tax on annuity
payments.
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Charitable Planning — By Goal

Typically, an event or specific goal drives
charitable planning, and then the assets are
considered.

For example, a significant income tax event,
routine or advanced estate planning, high or low
interest rates, philanthropic intent...
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Charitable Planning — By Goal

Event: Anticipated sale of business interests or
real property.

Options:

All options would work to create a current
income tax deduction to offset, but donating long
term capital gain property directly or through a
tax exempt CRT is the most tax efficient option.

Considerations:
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Maximize Charitable Income Tax
Deduction Prior to Sale of Asset

 Immediate (and maximum) charitable income
tax deduction

» Reduced income tax liability on annual
operating income with real estate and pass
through entities

» Avoided / reduced income tax liability upon
ultimate sale of business
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Three Planning Strategies for Charitable Gifts
Utilizing

Private and Closely Held Business Interests or
Other Non-Liquid Assets

1. Give and Sell Strategy: Goal is to give before entering into
binding agreement to sell to secure “double” tax benefits of (a)
obtaining charitable income tax deduction to help offset gain
realized by donor, while (b) avoiding, or at least significantly
reducing, tax on proceeds to charity.

2. Give and Hold Strategy: Gifting income producing asset to be
held by charity without contemplation of pending sale.

3. Gift by Business Entity of Underlying Asset: Closely held
business entity makes gift of asset. May have advantages over

business interest gift, especially with pass through entities.
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The Give and Sell Strategy

For long term capital gain (LTCG) property, charitable
income tax deduction equal to FMV of gifted interest,
which first offsets higher taxed income

« Donor avoids tax on portion that was gifted prior to sale

- In many cases, charitable recipient will not pay any
unrelated business income taxes (UBIT) upon
subsequent disposition of asset or business interest

« For taxpayers who are potentially subject to “net
investment income tax” (NIIT) on passive income
under IRC § 1411, tax of 3.8% is not imposed on gain

realized by charity
17



The Give and Sell Strategy

If non-liquid asset is private business interest,
several other factors to assess in determining
benefit of making charitable gift prior to sale:

« What type of business interest is being gifted?

« What is underlying nature of business?

* Isthere any debt present in business entity?
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The Give and Sell Strategy
Subchapter C Corporations

e Donor:

Receives charitable deduction equal to appraised value assuming

LTCG asset, which offsets ordinary income plus gain. Consider QSBS
implications.

* Charitable Recipient:

= Stock Sale: Gain would generally fall into the capital
gain exception to the UBTI rules; thus no tax
= Asset Sale:

o A corporate level tax will be incurred at a rate of
approximately 21%, plus any state income tax

o Distribution to charity would most likely qualify as
dividend or capital gain on liquidation, avoiding
additional tax

o Distribution to charity not subject to 3.8% NIIT 19



The Give and Sell Strategy

Partnership Interests

Gift of a partnership interest involves many other factors
and considerations for donor

e Ordinary Income Assets or “Hot Assets”: Because these
underlying assets are recognized under IRC § 751 as
ordinary income, value of charitable gift must be reduced
to extent of any gain attributable to “hot assets.” IRC §

170(e)(1)(A)-(B).

« Most common types of hot assets include (1)
unrealized accounts receivable, (2) appreciated
inventory, and (3) depreciation recapture.

* Note that amount of any reduction in donor’s
charitable deduction is based not on value of these
assets themselves, but only on any gain attributable to
them. ~0



The Give and Sell Strategy

Partnership Interests (cont’d)

Debt and Bargain Sale Treatment to Donor

» Debt at partnership level is attributable to
partner. IRC § 752(d)

 Value of charitable gift must be reduced by
amount of allocable debt to donor/partner

 Charitable gift of partnership interest with
partnership debt also results in “bargain sale”
treatment on transfer.
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The Give and Sell Strategy

Partnership Interests (cont’d)

Impact on Charity: Potential for UBTI under
IRC § 511

« Capital Gain: Exception for capital gains from UBTI rules
generally applies, regardless of whether ownership interest in
partnership is sold, or whether underlying assets of partnership are

sold.

« Hot Assets: Portion of any gain attributable to “hot assets” will
likely constitute UBTI.

e Unrelated Debt Financed Income: Partner, including a charity, is
treated as owning a pro-rata interest in each partnership asset and
liability. Thus, any acquisition indebtedness of partnership will
constitute UDFI under IRC § 514, which is taxed as UBTI.
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The Give and Sell Strategy

Subchapter S Corporations

Hot Assets: Impact on Donor’s
Deduction

IRC § 170(e)(1)(B) states, “[f]or purposes of
applying this paragraph in the case of a
charitable contribution of stock in an S
corporation, rules similar to the rules of section
751 shall apply in determining whether gain on
such stock would have been long-term capital
gain if such stock were sold by the taxpayer.”
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The Give and Sell Strategy

Subchapter S Corporations

UBTI: Impact on the Charity

All income to charity owning S corporation stock,
whether allocable as shareholder or gain from sale
of stock, is treated as unrelated business taxable
income (UBTI) to the charity. IRC § 512(e)(1).

Thus, gain resulting from sale following gift to
charity - otherwise exempt from taxation — will
result in UBTI (taxed at capital gain rates).
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The Give and Sell Strategy

Subchapter S Corporations

UBTI: Impact on the Charity (cont’d)

Because all income derived from S corporations,
including capital gain on sale following gift, is
considered UBTI for charities, some
organizations have established their own
supporting organizations under IRC § 509(a)(3),
organized as trusts to take advantage of 50%

charitable deduction available to trusts under
IRC § 512(b)(11).
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The Give and Sell Strategy

Subchapter S Corporations

Impact of IRC §§ 1367 and 1377
Income allocated on a per diem bases: IRC § 1377(a)(1).
Basis follows stock: Treas. Reg. § 1.1376-1(d)(1).
Options to terminate tax year:

IRC § 1377(a)(2) [ Entire Interest]
Treas. Reg. § 1.1368-1(g) [20% within 30 days]
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The Give and Hold Strategy

« For purposes of analyzing charitable deduction
implications for donor of gift of non-liquid asset; or gift
of interest in C corporation, S corporation, or
partnership, analysis discussed above regarding gift in
contemplation of sale will apply.

 Charity will now be partner or shareholder in enterprise
or business, effectively receiving interest in income that

donor would have previously received and paid tax on.

* Income received by charity may be subject to UBIT.
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Gift by Business Entity of
Underlying Assets

Third potential gifting strategy is for business
entity to make gift of underlying asset(s).

Generally not attractive option for C
corporation due to relatively small deduction
threshold and inability of individual
shareholders to benefit from tax deduction.

Thus mostly used by pass through entities.
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Gift by Business Entity of
Underlying Assets

Partnerships

Charitable gifts of non-liquid assets made by
partnership are reported as separate item

proportionately to each partner. IRC §
701(a)(4).
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Gift by Business Entity of
Underlying Assets

Partnerships (cont’d)

 Charitable gifts of non-liquid assets made by
partnership reported as separate item proportionately
to each partner. IRC § 701(a)(4).

« Basis Adjustment: In absence of statutory authority,
IRS has ruled that partners only have to reduce basis in
their partnership interests by proportionate amount of
adjusted basis in property gifted. Rev. Rul. 96-11, 1996-
1 C.B. 140.
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Gift by Business Entity of
Underlying Assets

S Corporations

S corporations report separately various items that could
affect tax liability of any individual shareholder, specifically
cross referencing partnership rules regarding separate
reporting of charitable deductions. IRC § 1366(a)(1).

» Basis Adjustment: In 2006, IRC § 1367(a)(2) was added to
allow shareholders of S corporations making charitable
contributions to reduce stock adjusted basis by
proportionate share of gifted property’s adjusted basis.

IRC § 1367(a)(2). Provision permanently extended in 2015.
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Other Planning Considerations
and Issues

Prearranged Sale:

When sale of business is expected to occur in close
proximity to charitable gift of interest in business, care
must be taken to ensure gift is consummated before
legally binding agreement to sell business has been
executed. Otherwise, transaction is open to challenge by
IRS asserting that gift was not made prior to sale and with

gain being fully recognized.

32



Other Planning Considerations
and Issues

Prearranged Sale (cont’d):

Tax Court addressed issue in Palmer v.
CommT, 62 T.C. 684 (1974), holding:

The tax consequences to the donor turn on which path he
chooses, and so long as there is substance to what he does,
there is no requirement that he choose the more expensive
way. [Citing the Supreme Court in Gregory v. Helvering,

[35-1 USTC 190431, 293 U.S. 465 (1935)].
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Other Planning Considerations
and Issues

Prearranged Sale (cont’d):

IRS subsequently acquiesced in Palmer
decision, stating:

The Service will treat the proceeds as income to the
donor under facts similar to those in the Palmer decision
only if the donee is legally bound, or can be compelled by
the corporation, to surrender the shares for redemption.
Rev. Rul. 78-197, 1978-1 C.B. 83 (emphasis added).
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Charitable Planning — By Goal

Event: High interest rates

Good Option: Charitable Remainder Trust

Considerations:

* Payout Percentage

* Term of Annuity

» Use low basis assets
* No S corp stock

e Cost to establish and maintain



Charitable Planning — By Goal

Event: Low interest rates

Good Option: Charitable Lead Trust

Considerations:

* Not tax exempt
* Grantor vs non-grantor CLT

e Cost to establish and maintain



Charitable Planning — By Asset

Event: Retirement Plans

Good Option: Name charity as beneficiary on
death

Considerations:

» Not taxable to charity
e Decreases estate taxes
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