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Introduction and what is a fiduciary?

A.

STORY TIME: Banyon Income Fund headquartered in Fort
Lauderdale, Fl. - Jewelry, Prostitutes, Extradition, and a Ferrari

Florida Statute 518.10 and WG&L Tax Dictionary defines fiduciary
as a person (whether individual or corporate) who occupies a position
of special confidence, especially trustees, guardians, receivers,
personal representatives and administrators; such persons have legal
title to property, which they hold for the benefit of others subject to
strict state law. See also Florida Statute 736.1013 (21) which gives a
brief definition of “Trustee” including the original Trustee, co-
Trustees and successor Trustees.

Terms to Know: Settlor/Grantor, Beneficiary/Grantee, Per Stirpes, Per
Capita, Trustee, Trust Res/Trust Principal, Executor/Executrix,
Personal Representative, Trust Protector, Probate, Will, Codicil, Trust,
Irrevocable Trust, Valuation, Principal, Income, Life Estate,
Remainder, Intestate, Fair Market Value, Step Up in Basis, Curator
and Guardian

NEWER TERMS: Electronic Wills, E-filing, E-recording, E-Notary
(really RON - Remote Online Notary), Electronic Certification,
Directed Trusts, Directed Trust/Trust Director/Trust Advisor; see
FUDTA Florida Uniform Directed Trust Act; see Fl. Stat 736.1401
(18+ states have these laws on the books), Florida Community
Property Trust; See F1. Stat: 736.1501
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II.

What duties does a fiduciary owe?

A.

Prudent Investor Act - Florida Statute 518.11 and 736.0901

To avoid liability for mismanagement of assets, a fiduciary
must demonstrate compliance with and the application of the
Florida Prudent Investor Act

For the fiduciary:

1.  Performing all necessary mathematical analysis flowing
from an application of statutory criteria; and

2. Continuing to monitor at appropriate intervals

Helpful hints for following the Prudent Investor Act

1. Draft an Investment Policy Statement;

2. Review the Investment Policy statement on a regular
basis especially when circumstances change (marriage,
attaining majority, etc...);

Monitor Asset Allocation;

Perform Quantitative Analysis;

Do not standardize (avoid check the box forms); and
Document and report (when there is a problem, you can
never have too much documentation regarding meeting
and reasoning behind a given action).

SNk W

EASIER STANDARD: Prudent Person Rule- The trustee has a
duty to exercise care, diligence and prudence in administering

the assets of the trust and in dealing with the beneficiaries. See
Hoppe v. Hoppe, 370 So.2d 374, 376 (Fla. 4™ DCA 1978).

HARDER STANDARD: Prudent Trustee Rule- Requires the
fiduciary to be as careful as one handling another’s affairs as
distinguished from the less demanding prudent person test that
requires the degree of care that ordinary prudent persons apply
in handling their own affairs.
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Examples: If a tax sensitive-trust owns an undiversified block
of low basis securities, the tax cost of recognizing the gain may
outweigh the advantages of diversifying the holdings. The wish
to retain a family business is another situation in which the
purposes of the trust sometimes outweigh the conventional duty
to diversify.

Pursuant to the Uniform Trust Code (which Florida recognizes),
always sign “as Trustee”

B.  Duty to Administer Trust - Florida Statute 736.0801

a.

The Trustee shall administer the Trust in good faith upon
accepting the position of Trustee.

Florida Statute 736.0701(1) states that a person accepts the
trusteeship by substantially complying with the method
provided in the terms of the trust or by otherwise indicating
acceptance. A potential trustee has a reasonable amount of time
to accept the position of Trustee (generally 60 days).

ACTION ITEM: A California resident creates an irrevocable
trust with one large asset and more than 1 billion dollars worth
of liquid assets which he administers as Trustee. A probate
court finds the resident incapacitated and removes him from his
Trustee duties. The new trustee (the former Trustee’s wife)
contracts to sell the one large asset for two billion dollars under
the power of sale which she has under the terms of the trust.
The former Trustee brings a lawsuit to stop the sale. The lower
court finds in favor of the wife/new Trustee. The husband
appeals. How should the appeal court rule and why? See 242
Cal.APP 4" 185 (2015).

C.  Duty of Loyalty (Self-dealing) - Florida Statute 736.0802

a.

This is a new law (effective July 1, 2007). See also Scott on
Trusts (Fourth edition) Section 170 and Restatement Second,
Trusts Section 170.
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Requires that the Trustee shall administer the Trust solely in the
interest of the beneficiaries.

Requires a Trustee to seek court approval for the exercise of a
trust power when it conflicts with the Trustee’s individual
interests.

Trustee violating Duty of Loyalty becomes constructive
Trustee.

Trustees can be found personally liable when Duty of Loyalty
is violated.

Applies to the Trustee and his/her family members.
Formerly Florida Statute 737.403.

ACTION ITEM: Consider In Re: Saxton, 712 N.Y. S. 2d 225
(2000). Trust created income to spouse for life remainder to
decedent’s daughters. The Trust was funded entirely with IBM
stock. Trust Company had daughters sign an “Investment
Direction Agreement” which acknowledged that the trust
consisted entirely of IBM stock and that the beneficiaries
desired to retain all of the IBM stock. The daughters brought a
Trustee Surcharge action seeking $6,000,000 in damages for
failure to diversify when IBM stock dropped. The Trust
company countered with informed written consent. The trial
court found for the daughters. The Trust Company appealed.
Who has the burden to prove informed consent? How would
you rule?

Consider Informed, Written, Educated, Lawyer Approved,
Consent

ACTION ITEM: Consider Woods v. U.S. Bank N.A. 828 N.E.
2d 1072 (Ohio App. 2005). Upon death of the settlor, the trust

Page 4



consisted entirely of 82% of one stock and 18% of another
stock. The trust agreement acknowledged the disparity and
expressly authorized the corporate trustee to “retain” this
investment strategy. When cash was needed, the Trustee sold
only stock from the 18% holdings after obtaining the written
permission of all current trust beneficiaries. After the sale, 86%
of the trust assets consisted of one stock. That stock price fell
dramatically (from $35 to $16) and the trust lost $770,000 of
value. The beneficiaries sued the corporate trustee for failure to
diversify. The lower court found in favor of the corporate
trustee and the beneficiaries appealed. How should the appeals
court rule and why?

Court approval is always better than beneficiary consent, even
informed written (and educated) consent.

D.  Duty of Impartiality - Florida Statute 736.0803

a.

Current Beneficiaries (Income) vs. Remainder Beneficiaries
(Growth).

See also Florida Statute 738.104 and Florida Statute 738.1041

which allow for a process to move assets between income and
principal and how to challenge such process.

ACTION ITEM: Consider Harp v. Pryor, 578 S.E. 2d 424 (Ga.
2003). The decedent’s will left everything to her three sons in
equal shares. Son #1 was from a first marriage and Sons #2 and
#3 were from a second marriage. Son #2 was named the
Trustee. The Trustee chose to distribute the closely held
corporate stock (truck parts and accessories business) to Son #2
and #3 and all of the cash to Son #1. The distributions came
out equally in terms of value. Son #1 challenged the
distribution in probate court and lost. Son #1 appealed arguing
a breach of the Duty of Loyalty as Son #2 and #3 got control of
the closely held business leaving Son #1 out in the cold. The
will authorized that distributions could be made in cash or in
kind and that distributions made in kind may be made at the
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D.

discretion of the Trustee. How would you rule? The appeals
court was split with its ruling.

See also section T below for new Florida rules from 1/1/2025.

Duty of Prudent Administration - Florida Statute 736.0804

a.

b.

A Trustee shall administer the trust as a prudent person would.

In satisfying the standard, the Trustee shall exercise reasonable
care, skill and caution.

Duty to Keep Expenses Reasonable - Florida Statute 736.0805

a.

The skills of the Trustee are one of the factors taken into
account.

The purpose of the Trust is another factor taken into
consideration.

Duty to Utilize Special Skills - Florida Statute 736.0806

a.

b.

If you advertise your special skills, expect to be held to a higher
standard (i.e. Why does a brokerage company not want their
investment advisors to put M.B.A or C.P.A. or J.D. on their
business card?).

Your education and experience are a factor.

Restrictions Regarding Delegation of Duties - Florida Statute
736.0807

a.

In satisfying the standard, the Trustee shall exercise reasonable
care, skill and caution in delegation.

The delegated person/company submits to the jurisdiction of
Florida law.
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C.

The Trustee retains a duty to properly supervise.

L. Duty to Control and Protect Trust Property - Florida Statute 736.0809

a.

The Trustee should be careful when taking control of trust
property.

Example - Ongoing business

Florida Statute 736.0707 states that a Trustee who has resigned
or been removed has a reasonable amount of time to deliver the
trust property to the new trustee and that the Trustee retains a
duty to protect the trust property until the transfer is complete.

Trustees can make loans to trust beneficiaries (this would be an

investment). The fiduciary should ask:

i Would the beneficiary be able to obtain a loan in the
market?

ii.  Are the loan terms similar to what the beneficiary could
get in the market?

ili.  Will the loan cause a concentration position of assets
(and thereby violate the duty to diversify)?

iv.  Is the interest rate higher or lower then the current rate of
return for the portfolio?

V. Could other current or future beneficiaries complain
about the loan?

vi. Does the trust document expressly authorize making
loans to beneficiaries?

vii.  Is this the most prudent action the Trustee can take?

viii. Should the trust receive some collateral for the loan?

J. Duty of Record-Keeping - Florida Statute 736.0810

a.

The Trustee shall maintain proper records and keep trust
property separate from the Trustees own property.

The Trustee shall make the records available for the
beneficiaries.
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d.

A trust document can establish who is entitled to copies of
certain documents to some extent (contingent beneficiaries
versus qualified beneficiaries).

Document retention policies are helpful.

Duty to Enforce Claims and Defend Against Claims - Florida Statute
736.0811; A rule to force the lazy fiduciary to act

a.

b.

The Trustee must act for the benefit of the beneficiaries.

The Trustee may seek court approval if they feel an action may
be wrong.

ACTION ITEM: See In Re Estate of Carlson, 367 P.3d 486
(Okla. 2016). Decedent leaves an encumbered piece of real
property to a beneficiary using a deed with a transfer on death
clause. The decedent’s will states that all of the decedent’s
debts should be paid. The beneficiary of the real estate files a
claim against the estate seeking payoff of the mortgage on the
property they inherited outside of the probate. The Personal
Representative refuses the claim. The trial court finds for the
beneficiary. The Personal Representative appeals the lower
courts ruling. The appeals court finds for the Personal
Representative. The case is appealed to the Oklahoma Supreme
Court. How would you rule?

Duty to Collect Trust Property - Florida Statute 736.8012

a.

A Trustee shall take reasonable steps to compel a former trustee
or other person to deliver trust property to the Trustee.

Florida Statute 736.80125 states that a Successor Trustee is not
personally liable for the actions of a prior Trustee.

ACTION ITEM: See Carne v. Worthington, 246 Cal. App 548
(2016). Settlor has a revocable trust, then creates a second
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revocable trust and then dies soon thereafter. No assets are
titled in the name of the second trust but Schedule A of the
second trust lists the address of one piece of real estate that was
titled in the name of the first revocable trust. The beneficiaries
of the first trust are different then the beneficiaries of the
second trust. The trial court ruled there were no assets in the
second trust. An appeal was filed. What ruling came from the
appellate court? Hint: The court focused on Settlor’s Intent.

M.  Duty to Inform and Account - Florida Statute 736.0813

a.

For irrevocable trusts, accountings must be sent at least
annually and/or on any change in Trustee (this can be waived
and a waiver is good until revoked). Within 60 days of
acceptance as Trustee of an irrevocable trust, the Trustee shall
provide the qualified beneficiaries of the acceptance and the full
name and contact information of the Trustee. A qualified
beneficiary is defined as any living beneficiary who currently
receives trust income or principal or would receive income or
principal if the current beneficiary’s interest terminated.

The Trustee, upon reasonable request, shall provide a qualified
beneficiary about the assets and liabilities of the trust.

A complete copy of the trust must be sent to any qualified
beneficiary. A complete copy of the accounting would include
(but not be limited to) the time period covered, the name of the
Trustee, the name of the trust, the value of the trust assets on
hand at the close of the accounting period, the trustee’s
compensation, compensation to any agents of the Trustee, and a
statement of gains and losses.

The statute of limitations to contest an accounting can be as
little as 6 months with proper notice.

Formerly Florida Statute 737.303(4).
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Watch out for Trusts that grant beneficiaries powers of
appointment over some or all of the trust assets.

The Grantor/Settlor cannot waive the annual accounting
obligation in an irrevocable trust.

The beneficiary may appoint a person to act as their
representative for receipt of documents. An example would be
an attorney-in-fact, a guardian or even another trustee.

ACTION ITEM: Consider McNeil v. McNeil, 798 A.2d 503
(Del 2002) a/k/a the Johnson & Johnson case. The decedent
sold Johnson & Johnson and upon his death created four trusts,
one for each of his 3 children and one for his wife (also the
mother of the 3 kids). The trusts were created when the
children were minors. The children understood that as they
came of age, they would receive assets from their respective
trusts. The children were under the impression that they were
merely remainder beneficiaries under their mother’s trust. As
it turned out, the trust for wife allowed for distributions of
principal and income for the wife and the children. The Trustee
never informed the children that they were permissible
beneficiaries under this trust. One of the children who became
estranged from his mother filed a complaint for removal and
surcharge against the Trustee. The Trial court found that the
Trustee has breached their fiduciary duty by failing to inform
the children of their status as current beneficiaries of the Trust.
The Trustee appealed arguing that the Trust document gave the
Trustee extraordinary broad authority to manage the assets of
the trust as the Trustee in their sole discretion deemed
appropriate. How would you rule?

It is advisable to dictate within the terms of the trust whether or
not you want contingent beneficiaries to receive copies of

accountings. See Marshall & Ilsley Trust Company v. Wood,
848 N.E. 2d 1175 (Ind. 2006).
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See Florida Statute 736.08135 for what constitutes a valid
accounting.

ACTION ITEM: Consider Ajemian v. Yahoo, Inc. 2017 WL
4583270 (Mass.) where personal representatives (a/k/a/
executors) sought access to e-mail accounts of an intestate
decedent who died in 2006. Yahoo refused access citing
privacy under its service agreement with decedent. Lower court
found in favor of Yahoo. Estate appealed and case was picked
up by the Massachusetts Supreme Court (skipping appellate
level). Would you overturn the lower court opinion? The court
issued a split opinion. In Florida we have the Uniform
Fiduciary Access to Digital Assets Act which came about as of
July 1, 2016. See Florida Stat. 740.001.

Florida does not allow for “blind” trusts but some states like
Alaska, Delaware, Nevada, and New Hampshire do.

Duty to Distribute Income - Florida Statute 736.08147

a.

If the trust document is silent as to when income should be
distributed, such income shall be distributed no less frequently
than annually.

If a Settlor of a trust intends to favor the interests of one
beneficiary over another, the trust document should/must
provide a clear expression of intent.

Securities and Exchange Rule 10b-5 provides that a person who
obtains inside information & discloses the information to outsiders for
purposes of protecting an investment may be held liable for damages.

Duty to Provide Bond - Florida Statute 736.0702: Formerly 737.404

Duty to Participate for Co-Trustees - Florida Statute 736.0703

a.

All Co-Trustees have a duty to participate in the administration
of the Trust.
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This code section allows for trust to act when a majority of the
Trustees are in agreement. A dissenting Trustee must provide
notice to any Co-Trustee of their dissent prior to or at the time
of the action if he/she/it wish to avoid liability for a course of
action taken by the majority.

A Co-Trustee can delegate performance of a function to another
Co-Trustee.

Duties upon Termination of Trust - Florida Statute 736.0817

a.

It is now possible to remove a Trustee without cause if all
qualified beneficiaries agree and the court determines that it is
in the best interest of ALL beneficiaries and a suitable
successor Trustee is available and the removal is not
inconsistent with a material purpose of the trust.

Florida Statute 736.0705(1) discusses the process for Trustee
resignation, it may or may not require court approval.

Rights of Persons Dealing with Trustee

a.

b.

Under Florida Statute 736.1001, the court can award court costs
and attorneys fees for cases involving breach of fiduciary duty.

Under Florida Statute 736.1012 a Trustee is not liable for
breach of trust if the beneficiary consented to the conduct.

Under Florida Statute 736.1013 the Trustee is only subject to
personal liability for torts committed in the course of
administering a trust.

Under Florida Statute 736.0706, court removal of a Trustee
may be sought by the Settlor, a Co-Trustee or any beneficiary.
The court may also remove a Trustee on its own initiative. If
all qualified beneficiaries agree, a Trustee may be removed
even if the Trustee has not done anything wrong.

Defenses to a Charge of Breach of Trust
i. An exculpatory clause;
ii.  Statutory authority for deviation from traditionally
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required practices;
iii.  Court approval; (Title to property in an estate) and/or

iv.  Express written consent of all beneficiaries.

T. 2025 Florida Uniform Fiduciary Income and Principal Act

a.

New as of January 1, 2025, for all estates and trusts whose
principal place of administration is Florida.

The power to adjust allows an independent trustee to adjust
between income and principal if the use of such power may
assist the fiduciary in carrying out the duty of Impartiality.
FIPA Section 738.203.

These rules shall now apply to Unitrusts. Recall that Unitrusts
calculate income differently by measuring the total value of the
assets (Valuation Base) on a given date (Valuation Date) and
multiplying such Valuation Base by the stated Unitrust
percentage to determine the Unitrust Amount (the trust
income). The safe harbor Unitrust Rate is between 3% and 5%.

Why the new rules?

i. Florida Trusts are lasting longer

ii.  To better adhere to the Modern Portfolio Theory
iii.  To make the process more flexible

iv.  To include Unitrusts and add governing law provisions

U.  Thoughts after the Madoff Incident

a.

MADOFF ACTED AS CONSULTANT AND HELD
INVESTMENTS:

i Diversification among money managers

ii.  Diversification among asset categories

ili.  Separation between money manager and consultant
MADOFF HAD NO INTERNAL CONTROLS

i. Policies and procedures should have internal control and
independence (review regularly)

MADOFF HAD NO CERTIFIED AUDITS BY
INDEPENDENT CPA
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MADOFF STAFF WAS UNAWARE OF HIS ACTS
i Only group has authority to take certain actions
ii.  Committee must approve changes in asset allocation

ili.  Require multiple signatures for actions over X dollars

MADOFF PROVIDED NO CONFIRMATION OF ASSETS
HELD

U.  Special Ethical Issues when Dealing with Charitable Trusts

a.

b.
C.
d.

Receiving Tainted Money

i. Phillip-Morris has given more than $1,000,000,000 to
charity since 2001.

ii. M.A.D.D. receives lots of restitution dollars
Honoring Donor Intent

Unjust Rewards

Gift Acceptance Policies

V.  Trust Modification - Florida Statute 736.04113 - 736.04115

a.

Florida allows for judicial modification of an irrevocable trust
when such modification is not inconsistent with the Settlor’s

purpose of establishing the trust.

Any Trustee or qualified beneficiary (see Florida Statute

736.0103(14) for definition) can make the request.
The Court should consider:

i. Has the trust purpose been fulfilled, become impossible,
become illegal, become wasteful or become impractical
to fulfill. Example: Trust principal has become so small

that to continue the trust is uneconomical

ii. Has a material purpose of the Trust gone out of

existence?
ili.  What is the effect of the change on each beneficiary?

The court must consider spendthrift provisions but may modify

a trust even if those provisions exist.
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III.

W.

Process
i Initial pleading filed by an attorney and filing fees paid
ii.  All parties provided notice of filing

iii.  Consent forms from beneficiaries and interested parties
(or Objections for parties who oppose change)

iv.  Discovery (if contested)

v.  Hearing or evidentiary hearing
vi.  Ruling or Judgement

vii. Implementation

ACTION ITEM: Consider Benson v. Rosenthal 2016 WL
285.E.D. La. 2016) where irrevocable trust (a GRAT) had
considerable assets in it and was set up by Benson for daughter
and 2 grandchildren. Benson retained a right to reacquire or
exchange trust assets for assets of equivalent value. Benson
attempted to exchange trust assets for a promissory note with
market interest rate and a valuation adjuster to reflect changes
in the later appraised value of the exchanged assets. Trustee
refused and Benson sued to force the Trustee to make the
exchange. The Trustee argued the proposed transaction was a
loan and not an exchange. What was the asset and how would
you rule? The case was eventually settled out of court.

Prohibited Purpose

a.

b
c.
d

Against public policy (restraint on marriage)
Illegal (state vs. federal)

Rule against perpetuities

Impossible / Ademption (like my 1993 corvette)

How does the fiduciary avoid liability?

A.

Conflicts of Interest

a.

Definition: A conflict of interest exists/may exist when there is
a substantial risk that the representation of a client would be
materially & adversely affected by the person’s own interest or
by the duty to another client, former client or to a third person.
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An exception to the conflicts of interest rule exists where all
affected clients consent to the representation after informed
consent. Informed consent requires that the client have
adequate information about the risks and advantages of separate
representation to that client. It is strongly suggested that such
consent be explained to the client in writing and received back
from the client in writing. See Florida Statute 733.610.

Generally and in most cases, a husband and wife will both come
to a fiduciary to discuss joint financial, estate and tax planning.
In addition, a parent or parents are often accompanied by their
children to the initial conference. In these cases, it is possible
for you to represent more then one person. However, there are
instances which may arise that will force a fiduciary to consider
whether or not he or she can represent both parties.

Any conflicts or perceived conflicts should be resolved in
writing before the fiduciary proceeds with representing any of
the parties involved.

Is there a Conflict? Step 1

1.  Ask “who is the client?” This is not always an easy
determination but it is made easier when written fee
agreements are in place.

2. Example 1- Only the personal representative of an estate
and not the beneficiaries of that estate has an attorney-
client relationship with the lawyer. See In re Estate of
Gory, 570 So0.2d 1381 (Fla. 4" DCA 1990).

3.  Example 2- In a guardianship, since the ward is the
intended beneficiary of the guardianship, the attorney for
the guardian owes a duty of care to the ward, as well as to
the guardian. See Attorney General Opinion 96-94,
November 20, 1996.

4.  Example 3- Should a person accept a bequest under a will
in which the person is a fiduciary? Should it make a
difference if the fiduciary is related to the person making
the Will? For a similar case, see, The Florida Bar v.
McKenzie, 442 So. 2d 934 (Fla. 1983).
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When considering if a conflict of interest arose, the
courts consider the issue to be whether or not a fiduciary
assumed a duty to represent a certain individual and if
there was reliance by that individual on the fiduciary.

Is there a Conflict? Step 2

1.

Ask whether or not the fiduciary’s independent
professional judgement would in any way be adversely
affected by the proposed representation.

A fiduciary needs to consider not only the conflicts that
exist at the beginning of a representation, but also
conflicts that could arise during the representation. See
Brent v. Smathers, 529 So. 2d 1267 (Fla. 3 DCA 1988),
where a conflict arose after a law firm agreed to represent
co-personal representatives who were also Co-Trustees.

Four (4) other scenarios when conflicts of interest arise:

1.
2.

Two or more different clients of a bank;

A former client and a potential new client
(landlord/tenant);

Two clients whom the fiduciary is trying to represent
jointly; and/or

The fiduciary himself/herself and the client.

i Example 1: A client leaves a substantial bequest to
a charity of which the fiduciary is a member of the
Board of Directors.

ii.  Example 2: The client wishes to name a trust
company as Trustee of an irrevocable trust and that
trust company is a source of numerous business
referrals to the client.

Additional Examples of Conflicts (not Trust Officer specific)

1.

Chase v. Bowen, 25 Florida L. Weekly (Fla. 5" DCA
October 6, 2000) states that if a lawyer prepares the will
of various members of a family, the lawyer assumes no
obligation to oppose any family member from changing
such will. In addition, the lawyer is not precluded from

assisting such family member in the redrafting of the
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will. Essentially, no conflict of interest exists because
the lawyer owes no duty to any previous beneficiary,
even if the beneficiary is represented by the same lawyer
in another matter.

Fla. Ethics Op. 97-2 states that “even in the friendliest of
circumstances” regarding the sale of a business, the very
nature of the transaction is an adversarial process.
Therefore, it would be unethical for a Florida fiduciary to
represent both the buyer and seller in the closing of a sale
of a business. See also FRPC 4-17(a) and (b).

Sometimes, stepping down as the fiduciary or refusing to accept

a client is the only ethical option.

Reducing the risks of malpractice/trustee surcharge claims:

1.

® N o v

9.

10.

Do not be afraid to turn away a client or refer a client to
another;

Keep current on statutory law, procedural law and case
law;

Establish procedures, guidelines and routines, and follow
them;

Proof-read all documents before they go out, spell check
is not enough;

Obtain independent review of all unusual drafts;
Avoid rush jobs;
Document the file;

Do not take the client’s word on matters that can be
easily verified;

Be wary of “cutting and pasting” documents; and
Be nice.

Statute of Limitations on malpractice is two (2) years from the
time the cause of action is discovered or should have been
discovered with the exercise of due diligence.
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B.

How to Document Meetings and Conversations

a.

Develop a Routine

1.

Encourage all members of the organization to use similar
note taking techniques so that any member can
comprehend and review a filee. Make sure that all
members of the organization understand short forms that
are used.

2.  Use checklists and cover each item on the checklist
during the meeting.

3.  Never talk or meet with a client without a pen and paper
handy or laptop/ipad.

4. Do not give legal advice to a client.

5.  Always put the date and client name on the top of every
page of notes, page numbers are also helpful.

6.  Always put the fee agreement in writing and discuss it in
advance unless the consultation is free.

7. Consider writing to the client after an initial consultation
confirming the facts and circumstances of your meeting.

8. Consider using firm brochures or form letters to cover
common or basic areas.

9.  Keep atickle system of important dates and deadlines.

10. Always send copies of all documents and correspondence
to your client.

11. Have a Vacation procedure

12. Have a Hurricane or Pandemic Preparation procedure

Keep Files Organized

1.  Use colored paper (example: use green paper for time
sheets or billing statements so that they can quickly be
located within a file).

2. Use colored folders or labels for different matters or

different years.
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C.

d.

C.  Feedisputes
a.

3. Make sure documents are attached to the file, loose or
misplaced documents can cause nightmares.

4.  Page numbers and tab systems are your friends.

5.  Have a tickle system for problem clients or problem
issues within a file (or two).

Write legibly

1.  Know your potential audience.

2. Consider all potential members of the audience.

3. Even though something might be considered notes, those
notes may later be read by other employees of the firm,
an arbitrator, an attorney, a judge, etc...

4.  There is not likely to be a client/trustee privilege.

Memorandums to the File and other Documentation

1. A Trust Officer might accept forty (40) new successor
trustee appointments or more in a given year, therefore, it
would be impossible to remember every signing. If there
is a possibility of litigation or questions of competency at
a later date, do a memorandum to the file.

2. Use caution when deciding to videotape a signing.

3. Consider having the client visit their doctor for a physical

the same day they sign the document.

Florida Statute 736.0708 (effective July 1, 2007) states that
Trustees are entitled to reasonable compensation unless the trust
document states otherwise. The Trustee may receive reasonable
compensation for other services rendered in addition to a
reasonable Trustee fee. The court may increase or decrease the
Trustee fee if:

1.

The duties of the Trustee are substantially different from
those contemplated when the trust was created; or

The compensation specified by the Trust would be
unreasonably high or low.
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The Trustee is entitled to a reasonable fee for services. Factors
in determining reasonableness are (see West Coast Hospital
Assn. V. Florida National Bank of Jacksonville, 100 So.2d 807
(Fla. 1958):

1.  Amount of income and capital of the trust and the nature
of the assets in the Trust;

2. The compensation customarily granted to agents
performing like work in the community;

3. The success or failure of the Trustees administration;

Any unusual skill or experience the Trustee brought to
the administration (like managing a reptile farm or a
restaurant owned by the Settlor);

5. The loyalty or disloyalty of the Trustee to the

beneficiaries;

6.  The amount of risk and responsibility assumed by the
Trustee; and

7.  The time involved in administering the trust.

Florida Statute 736.0709 allows a Trustee to be reimbursed
from the trust property, with interest, for reasonable expenses
incurred in trust administration.

Florida Statute 733.617 states that a reasonable Personal
Representative’s fee is as follows (Note that extraordinary
services such as the sale of real property, the carrying on of a
business or litigation would call for an additional fee:

3% on the first $1,000,000

2.5% from all above $1,000,000 to $5,000,000

2% from all above $5,000,000 to $10,000,000
1.5% on all amounts over $10,000,000

D. Tortious Interference

a.

This is a relatively new area of law first recognized by the court
in 1966. See_Allen v. Laybourne, 190 So.2d 825 (Fla. 3 DCA
1966). See also Restatement of Torts Section 774B (ALI
1979).
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The tort is recognized to advance a public policy for the
protection of the testator/testatrix’s interest in freely disposing
of his or her property by gift or devise, rather than the
disappointed beneficiary’s expectancy.

Liability is limited to cases where the actor has intentionally
interfered with the inheritance or gift; negligent or accidental
interference is not enough.

The remedy for tortious interference is an action for damages
seeking monetary relief, a constructive trust or restitution.

This action should only be brought upon the death of the Settlor
or once the trust becomes irrevocable.

Example: Upon grandmothers’ death, plaintiffs sued their
uncle for causing plaintiffs’ grandmother to transfer all of her
assets during her lifetime thereby leaving no assets to pass
under grandmothers’ will leaving plaintiff’s %2 of her estate.
The district court of appeals reversed the lower court dismissal
of the case. See Henshall v. Lowe, 657 S0.2D 6 (Fla. 2" DCA
1995).

Identifying Circumstances Where a Client is Being Unduly Influenced

a.

Undue influence contemplates that the client’s mind was so
controlled by persuasion, pressure and/or outside influences
that he or she did not act voluntarily but was subject to the will
of another when execution of a document took place.

In a case of undue influence, the burden of proof is on the
contestant (person opposing the document). See In re Estate of
Duke, 219 So.2d 124 (Fla. 2d DCA 1969).

The most important consideration in an undue influence case is
the establishment of a presumption of undue influence. The
presumption is created by showing that someone having a
substantial benefit under the document, possessed a confidential
relationship with the client and was active in the procurement of
the document (See Zinnser v. Gregory, 77 So.2d 611 (Fla.
1955).

In this area, a popular nickname for the presumption is the

“Carpenter Presumption” or “Carpenter Rule.” This comes
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from In re Estate of Carpenter, 253 So.2d 697 (Fla. 1971). The
Carpenter rule requires that the proponent merely provide a
reasonable explanation for their actions to overcome the
presumption.

Pursuant to Jacobs v. Vaillancourt, 634 So.2d 667 (Fla. 2nd
DCA 1994), the presumption cannot arise between a husband
and wife.

The cases regarding undue influence in recent years have
flip/flopped regarding the correct way to respond to a
presumption of undue influence. As a result, the Carpenter
Rule may one day be overturned. The ongoing legal battle
centers around whether or not the presumption shifts the burden
of proof in a case. If the burden of proof is shifted, the
proponent would then have to prove the absence of undue
influence which is not easy to do. See In re Estate of Davis,
462 So.2d 12 (Fla. 4™ DCA 1984).

Elder Abuse Hotline: 1-800-96-ABUSE
Elder Information Hotline: 1-800-96-ELDER
Fl. Dept. of Elder Affairs: 850-414-2000

Fl. Stat. 415.107: reports are confidential but the complainant
could be subpeoned

SEC Office of Compliance, Inspections and Examinations
along with FINRA list the following red flags which may
suggest diminished capacity

Inability to process simple concepts

Memory loss

Inability to appreciate consequences of decisions
Erratic behavior

Failure to follow investment device

Inability to follow a previously stated investment goal
Inability to account for funds

Unkempt Appearance

S Al o D o

Disorientation in common social settings
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10. Inability to recall recent financial transactions

IV. Unauthorized Practice of Law

A.

Use of Titles by Nonlawyer Assistants- A person who uses the title of
paralegal, legal assistant, or other similar term when offering or
providing services to the public must work for or under the direction
or supervision of a lawyer or an authorized business entity as defined
elsewhere in these Rules Regulating The Florida Bar (“RFTFB”).

Avoiding Unauthorized Practice of Law - What Actions Cross the

Line?

a.

To avoid violating this ethical rule, paralegals and other non-
lawyer assistants must not give clients or other inquiring parties
any legal advice. Lawyers must also supervise para-
professionals who require professional advice and instruction
for performance of employment duties.

Under FRPC 4-5.5, lawyers may not assist a person who is not
a member of the Bar in the performance of an activity that
would be considered the unlicensed practice of law.

Safety Net

a.

Non-lawyers may prepare documents for another person only to
the extent of typing or writing information provided by the
client onto a form.

Under RRTFB 10.2-1(a), a non-lawyer may engage in limited
oral communications with a client only to the extent necessary
to elicit factual information to complete blanks on a form
approved by the Supreme Court of Florida and inform the client
on how to file the form.

Examples:

a.

In the case of The Florida Bar v. Hughes, 824 So.2d 154
(2002), the court found Hughes guilty of unlicensed practice of
law after he used the designation of trustee to buy, sell, manage,
and convey real property and represent individuals in legal
matters without a license to do so. He also allowed clients to
rely on him to prepare legal documents that affected important
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legal rights.

In Florida Bar v. Miravalle, 761 So.2d 1049, an owner of a
Florida corporation admitted that he engaged in oral
communication to obtain information to prepare legal
documents, borrowed information from other documents and
engaged in legal research in order to prepare legal documents,
and drafted and typed legal documents. The Florida Bar found
this to be Unlicensed Practice of Law because Miravalle
rendered personal services which could reasonably cause
members of the public to rely on them to properly prepare legal
documents and the use of its business name and advertisements
suggested that it was authorized to practice law, when in fact it
was not.

In The Florida Bar v. American Senior Citizens Alliance, 689
So.2d 255 (Fla. 1997), the court found that non-lawyers who
interview clients, answer questions, take information, prepare,
execute and fund living trusts are engaging in the unlicensed
practice of law.

V. Conclusion

a.

Do not forget that many of these rules may apply in out of work
settings like when you sit on the board of a charitable
organization or act as an officer in a work related organization.

Build a culture of ethical practice through education, planning
and transparency.

Review ethical issues regularly.
Realize that what is considered “ethical” is constantly changing.
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