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WHATIS A
FIDUCIARY?

A person (individual or corporate)

who occupies a position of special ' | e s
FIDUCIARY

o Often trustees, guardians,
receivers, personal
representatives and
administrators.

« Have legal title to property,
which is held for the benefit
of others subject to strict
state law.




SOME TERMS TO KNOW

Term

Definition

Settlor/Grantor

Person who creates the trust

Trustee

Manages trust assets for beneficiaries

Beneficiary/Grantee

Receives benefits from the trust

Executor/Executrix

Person named in a will to carry out its instructions

Personal Representative

General term for person managing estate

Trust Protector

Has oversight powers over trustee actions

Curator

Temporary legal guardian or manager of estate

Guardian

Person appointed to care for a minor/incapacitated
person




WHAT DUTIES DOES AFIDUCIARY OWE?




Prudent Investor
Act

Demonstrate compliance and
avoid liability for
mismanagement of assets.

Duty of
Impartiality

Current Beneficiaries
(Income) vs. Remainder
Beneficiaries (Growth).

DUTIES

Duty to Administer
Trust

Administer the Trust in good
faith upon accepting the
position of Trustee.

Duty of Prudent
Administration

A Trustee shall administer the
trust as a prudent person
would.

Duty of Loyalty
(Self-dealing)

The Trustee shall administer
the Trust solely in the interest
of the beneficiaries.

Duty to Keep
Expenses Reasonable

The skills of the Trustee are
one of the factors considered.
Purpose of the Trust is
another.




Duty to Utilize
Special Skills

If you advertise your special
skills, expect to be held to a
higher standard.

Duty of Record-
Keeping

The Trustee shall maintain
proper records and keep trust
property separate from the
Trustees own property.

DUTIES

Restrictions Regarding
Delegation of Duties

Duty to Control and
Protect Trust Property

The Trustee should be careful
when taking control of trust

property.

The Trustee shall exercise
reasonable care, skill and
caution in delegation.

Duty to Enforce Claims DPuty to Collect Trust

and Defend Against Property
C|aims A Trustee shall take reasonable

steps to compel a former
trustee or other person to

deliver trust property to thef/~;
Trustee. \

The Trustee must act for the
benefit of the beneficiaries.




Duty to Inform
and Account




DUTIES

Duty to Distribute Income

Securities and Exchange Rule 10b-5

Duty to Provide Bond

Duty to Participate for Co-Trustees

Duties upon Termination of Trust

Rights of Persons Dealing with Trustee
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DUTIES

2025 Florida Uniform Fiduciary = Thoughts after the Madoff

Income and Principal Act Incident
As of January 1, 2025, for all estates and Madoff had no internal controls, no certified
trusts whose principal place of audits by independent CPA, and provided
administration is Florida. no confirmation of assets held.
Special Ethical Issues when Trust Modification

Dealing with Charitable Trusts

Receiving Tainted Money

Honoring Donor Intent
Unjust Rewards

Gift Acceptance Policies

Florida allows for judicial modification of an

irrevocable trust when such modification is

not inconsistent with the Settlor’'s purpose
of establishing the trust

Prohibited Purpose




HOW DOES THE
FIDUCIARY AVOID
LIABILITY?

A conflict of interest exists/may
exist when there is a substantial
risk that the representation of a
client would be materially &
adversely affected by the person’s
own interest or by the duty to
another client, former client or to
a third person.




HOW TO DOCUMENT MEETINGS AND




DEVELOP A ROUTINE

Encourage all members of the
organization to use similar note
taking techniques.

o« Keep Files Organized

e Write legibly

e Memorandums to the File




FEE DISPUTES & TORTIOUS INTERFERENCE

Fee Disputes Tortious Interference

Trustees are entitled to reasonable This is a relatively new area of law first recognized
compensation unless the trust document by the court in 1966.
states otherwise.

Protection of the testator/testatrix’s interest in

The Trustee may receive reasonable freely disposing of his or her property by gift or
compensation for other services rendered devise, rather than the disappointed
in addition to a reasonable Trustee fee. beneficiary’'s expectancy.




- Identifying Circumstances
Where a Client is Being
Unduly Influenced




UNDUE INFLUENCE

Definition Burden of Proof
Contemplates that the client’s mind was In a case of undue influence, the burden of
so controlled by persuasion, pressure proof is on the contestant (person
and/or outside influences opposing the document).

Presumption of Undue Influence

The most important consideration in an
undue influence case is the establishment
of a presumption of undue influence.




SIGNS OF DIMINISHED CAPACITY

Inability to process simple concepts

Memory loss

Inability to appreciate consequences of decisions

Erratic behavior

Failure to follow investment device

Inability to follow a previously stated investment goal

Inability to account for funds

Unkempt Appearance

Disorientation in common social settings

Inability to recall recent financial transactions
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Practice of Law

A person using titles like "paralegal" or "legal assistant" when offering services must
work under the direction or supervision of a lawyer or authorized business entity, as

defined in the Rules Regulating The Florida Bar (RFTFB).
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CASES

Avoiding Unauthorized
Practice of Law

The Florida Bar v.

A

Hughes
* Paralegals and other non-lawyer
assistants must not provide legal
advice to clients or inquiring parties.
Florida Bar v. Miravalle . [ Safety Net

* Non-lawyers may prepare documents
for another person only to the extent
of typing or writing information
provided by the client onto a form.

The Florida Bar v. American
Senior Citizens Alliance «—




L =2

Conclusion

REMEMBER:

Many of these rules may
apply in out of work settings
like when you sit on the
board of a charitable
organization or act as an
officer in a work-related
organization.

Suggestions

Review Ethical Issues Often

Build a Culture of Ethical
Practice

“Ethical” is Constantly
Changing




THANK YOU

DO YOU HAVE ANY QUESTIONS?

adam@rhglegal.com

(954) 747-1400

rhglegal.com
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